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A. INTRODUCTION
Thescare the written submisgions of the Claitnant (the“Bank’ %} in connection with

(1) the substantive return date of its application to continue & freezing otder granted
without notice on 191217 and gontinued on &t interim basis on 15.1.18 (the
WEQ™);

(2) two. applications datéd. 16:2.18 breught by T3-D5 and D6-DS challenping the
Coutt’s jurisdiction;

3) applications by all Ds putsuant to four application notices dated 2:3:18 and 9:3.18
secking the discharge of the WEO; 4nd

@ (to theextent it continues to tematn i fssue) the Bank’s application dated 9.7.18
1o rely upon the-cighth and ninth witness staterments of Richard Tsn Liewis and the
fifth expeit feport of Oléh Bekerov. D1 snd D3-D8 have consented to the

8 a0d Beketoy 5.

admission of the material contiined in Tewis

Two further applications by the Bank against D1 :and D2 respectively, seeking the disclosute
«of furtherinformation ta enable the Bank to'make the WFO:mope effective, are thesubject

of sepatate skeleton argutents for reasons of confidentiality: It has been agreed that they

will also be determined at this heating.

Finally, evidence has tecently emerged that D 1-D2 are refusing’to accept service of this ddim

in Switzerland. The Bank has issuedan application seekiog-an order:for substituted service

on.D1-D2’s solicitors, which it will invite the Coiigt to consider at 2 convenient moment-

(tirrie permitting).

Whilst the twe jurisdiction challenges wete initially fixed to be heard ata two-day hearing

eatly in Junie, on 4.5.1 8_,Rothl iled that the first scvan'aappl"maﬁqrjg shiould be heard together

at one expanded heating (seven days’ beating, two days’ P’r’&.t-‘ea;d,ing)' towirds the end of

term.{and if necessary run into the first two days of the Vacation).



5. .Lessthan a week before the Bank was scheduled to serve its skeleton argument, all the Ds
had dramatic changes of heart abont their applications. Each has 4baridoned approximately
half of the argurnents it was scheduled to make, including all challedges to the Bank having'
established a pood arpuable case of traud. Whilst weapplaud the:abandenmentof challenges
which the Baak has always maintained were unsustainable, we deniprate the liteness of thie
chapges of stance. It came about only after: the exchange of voluminous evidence; 38

_bundies fot the hearing had been agreed; prepared and delivered; and the Bank’s counsel
had spent miany days drafting a -skelcto;l argument-which-addressed all tht‘:.‘pnints;ri;'ng on

the first seven applications.

6.. 'Therewisa cleat opportanity for all the Ds to announice their revised stances atithe hearing:
befare Roth ] on 4.5.18, but none did. Indeed quite the contrary: on that occasion the Judge
swas-encoursged to believe thatall atguments remained very much in play-and he therefore
gave directions.toexpand the time available for the heating to 9 days (to include pre—mdmg}
D1’ Leading Cousisel said as follows: “I's ot the case . ... that we're avgpting they have a gond cave
against us. I understand why, for forensic reasons, [the Bank’s counsel] #hinks that’s a wive point o maks.
o Ha:femaws i's nonsense, and I think that should just be ow the riord.” [AB/22/574/44:16-22),

Postscrip ;..‘

7.  At4pm ind 4:15pm on Wednesday 18.7.18, at the same time as they served their skeleton.
arpuments, D1 and D2 served application notices seeking to vary the WFQ by replacing the:
words “1J$$2.6 billion” with the words “US$245.5 million™. Reliance is placed on Lafferty
2and Lafferty 3 in support of this application, “and iu particular on pavigraphs 104 1o 129” of
Laffetty 3. A time estimate of 2 hours is given by both application notices. "This apptoach:
is, with respect, misconceived. Had D1 and D2 wanted to:make a case that the WEO should
be reduced in quantumn by over $2 billion, that should have been spelled out clearly in their

application notice and ¢vidence-of 9.3.18.
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B.  BACKGROUND

In its essentials, the facrual backdtop to the proceedings is very similat to the backdrop in
several othér cases which have come befare the English courtsin recent years, not least JSC
BTA Bank v Ablyazov and JSC Mezhprombank v Pugachey.

Eastern. Enropean:

-“oligafchs.” with interests in man)r denrationalised in&ustﬁ‘es owied and centfolled.a f'maj-on
D,oﬂatsh;_.tq be made -on vety favourable terms o compaties whu:h .thay- secre&y" @wﬂeﬁ or
cootolled; bt ‘when the local banking industry was subjected fo enhanced levels of

regulation including substantial inceeases in the levels of tesetves (in this case partly at the

behest:of the Intemational Monetaty Fundj, the ttue natute of the lending wag discovered,
the loans weteJeft-unpaid witheut any worthwhile security bf:mgm pldce, and the oligarchs

fled abeoad coripliinin g of victimisaton and persecution.

The more detailed backpround to the cutrent applications is to be found in the Bank's
Patticulats of Claim and the evidenee:given by Richard Tan Lewis; a partner at the Bank’s
solicitors, Hogan Lovells Tritenational TIP (“HL”). As that material forms' part of the

Court’s: pre-reading, we merely highlight hete'some salient points,

%

Eitst, the Bank’s-allepations that the supply agreements at the heattof its: claitns were gharis
and that thete was never any intention ‘that the buge {and in many instanees practically
impossible): volumes of commiadities which were purportedly purchased woild ever be
supplied; were not contested-even before the Ds”recent vélte face on their {:ha].lenges to the
metits. of the Bank’s daims. The supply agreements were therefore a deception: the

engrmpus amount of money which was moved under them was moved for sotiie other

‘putpose than to purchase the commadities specified in the agreerdents. But no patty, least

of all the supply compunies themselves (D3-1D8), has even tiied to explain what was really

'goxqg:On.

M La'ffetty‘ — the pnnclpalmtness for D1 (and, in effect, D‘Z_), whg gnfeshls evideniée on

D1’ instructions — acknowledges that the supply agreements were patt of a “Scheme”, but

does not explain what the “Scheme” svas and does not hegin to demanstrate how it-could

have been legitimate. His stance actually supports the Baak’s allegation thar D1 and D2 ~at
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15.

the time owiers of more than 90% of the shares in the Bank and its controllers — weke the
btains behind the *Scheme®,

As Mr Lewis noted in his evidence in tesponse to Mr Lafferty, the “Scheme” M Laffetty
describes - complete with money moviog in ‘s’ through Yagps”, via “u seies of condluls”,
notwithstanding ‘break points”, with the assistance of “ompensation payments” and through
“ehains” that involve “bundreds of tramsactions” — bears the hallmarks of a money hunderiﬁg_

exercise. No witness tool issue with that deseription in reply.

If thie supply agreements were shams, then the loans made by the Bank to the comparies

~which borrawed the monies on the pretext of making payments to the supply companies

cansot have been made for legitimate purposes, and the promised secutity fot fepayment
was always an illusion. All those invoived in the grant of the loans who knew that the supply-
agreemeiits were shams — and anybody who bothered to enquire must have appreciated that

they were —were necessarily involved in  frand on the Bank.

Secondly, there can be little doubt that dll Ds wete aware of the fraud on the Bank: The,
Basik conterds that D3-D8 were at all matetial times beneficially owned and/or controlled
by D1-and/or D2. But irrespective of this, D3-D8would plainly have known that they biad
no intention to-supply the proised volutnes of commodities. And the fact that D1 knew
of his likely exposute to clainis is plain From his cancerted effort to create a competing
litigation platform in Ukrainieso that he could try to insist that any claims be btoughtagainst
him there (whete he appears to be able to manipulate at least somie of the jndiciaty).
Whitever D1 knew, D2 will also have known: they have been very close business partners
for decades and D2 gives no relevant evidence on this application, preferring to rely on that

given by D1.

Indeed, Mr Laffetty goes into considerable detail inan effortto explain that the Bank’s claim
on the facts is (ﬁmda:menta]ly) mistaken, by artempting to demonstrate that, save for $245m,"
the monies used by the bérrowing compasies to fund the payments undet the supply
agreements did not come from leans made to the botrowets by the Bank, but cameé from
so-called “udependent sonress” (which {where identified), the Bank's evidence suggests are

compianigs_ controlled by D1). This strongly sugpests that D1 was closely invelved in the

‘All reférences 1o §dn.this. document ase.to.United States Dallacs.... - .

6
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transactions at the time, as My Tafferty does not identify 'aﬂg-;aﬂier individial from whom

hie-has: obtained the detsiléd {and complex) information he praduces,

'Thifdl}?,_ﬂt;_‘; deaw attention to the artificiality of the argument that there are one or more s

akibi pendens in Ukraine:

®

2

(3)

i -ackﬂowledgﬁa that the pﬁndpaldﬁm- upcm whith he zelies? - his defamation

suﬂ?ered, .bm; m;—gn,gffoaqt toseise a.Ukra;man- Court with jusisdiction and sq.oust
the jurisdicion of this Court. Indeed, the artificiility of the exercise is

demonsttated by-the: fact that that eldim relies on.4 single sentence utteted by the
Bank’s then Chiaftman at 4 July 2017 press conference; a sentence ‘the trath. of

which s not.even dented.

D3-D5’s attempts —seemingly ditected by D1~ to tely on defamation proceedigs
which they have a6t yet been petmitted to bring in Uktaine is, if anything, mote
ternarkable: thels evidence to this Court is that they have na assets and only evet:
acted as agent; but-they have.on two-occasions puepotted to seek to profect their
“business reputation” in Ukiaine, which they elaim has been besmirched by online

Ukkainian-language publications. Moteover, theit proposed claim is based on the

miscoticeived notion that the Baak has an obligation to correct false statements.
aade by 4 third party about them.

Othet points are squally telling: the Bank’s claims i these proceedings cannot be
brsught by veay of counterclaim in the Ukrainian defamation proceedings. And,

eveti if the defamation claims. and. this action are “related”— which we deny — it

would be a serfous injustice if the Bank’s dlaims in these proceedings were

effectively non-suited by the defarmation claim.

Fouuthly, D1 has briefed the Ukrainian .ptﬁSS on at feast one occasion that England is whiete

the fraud claims will be tried. T his words: .. #he London const is the jurisdicsion where the parties

will have % openly show everything, dell how 23 was and what was-not.” That, we suggest, displays-a

"This-was ‘his positian. theoughont his; evidenci, although be. now.appears. to have. rclcgq.tcd 1:3 dmpotance .
below 2 number of other sets-of proceedings that wete.nat previously focussed upon.

7



realistic-appreciation that his.machinations in Ultaine should not be allowed to derail these

proceedings.



C. 'THE APPLICATIONS

18.  When setting out below the particulat challenges each D is now believed to be making in
light of the letters from their respectivessolicitors on 11-13.07.18 [G/144/29106-7, 29113-5]
and. the].r weitten atpuments served 48 houts ago, we' haw: struck through-those cha]lengcs.

which we undetstand to have been abandaned.
D1and D2

19. D1 and D2 have not -y.et'- been fotmﬁlly served with the Bank' Form in these

Convention chatiiels: T;hsz Bank. was :rﬁ:enﬂy__gxam@ 4o extension of time for service of
the ‘Claim Porm and has applied for.an otdér for service by -alternative means. Tn the
meantime, however, DI and D2 both seek to. set aside.the WFC bri the express basis that
ty 2/97.1 [B2/36]): The Bank's
positien is that, hamngtaken this point 4t this ‘s‘tﬂ;g@,git_- will tict be apen to D1 and D2 to

"The English Caunrt bias o jurésdiction vpir these clarms’” (Laffer

take it again aftet service of the Claitn Rorm if they are unsnccessful,

20.  In theit Application Notice dated 16.2.18 {A1/5] D3-D5 take the following five points;

) the Coutt should stay its praceedings pursuant to Article 34 of the Brussels
Regulation (recast).

3 Meeill 3 /473 makes the pomt that detcemination 6f D3-138's junsc{u:tmn applications will onhy take a.siall
amount of atlditional covet time: “.. Th evidericeto be considersd in refation to eaib application it broad)y the same:
Siinis aditetional legat sabmitsions on. bebajf of 2he Corparzite Defeitdants way be ﬁemm{y, vt these are dikaly tp overiap largely
withe e subaissions-which T -2 will be rmking].i’ E1/4138/28744)- -



21, In their Application Notice dated 16.2.18 [A1/6] D6-D8 take the following {somewhat
duplicatory) eight points:

€5 the Court-has noe jurdsdiction over them.

(2) the Court had no jursdictien to grant pettnission to setve them out of the
jutisdiction.

@ the Cotitt “Shanid not exerciss its discretion o lake jurisdiction”.

4 there were material non-disclosures by the Bank in jts applieation for-permission

to-serve out of the jurisdiction.
(5) the English Court should stay the proceedings.

The Bank

22 "The Bank has to demonstrate {a) that it has 2 good arguable case on the merits; () that there
is & risk that the Ds may dissipate their asscts; and (¢) that the assets available to the Ds
within the jutisdiction ate insufficient to satisfy a jud pment on-the ¢laiths®:

23.  Tthas always been common ground that condition (c) is satisfied. Until theit solicitors” letters

of 11-13 July,’ points (a) and (b) were very much in dispute. Indeed, as noted dbove, D1 kad

4 'The three matters of which complaint was mide weré reduced to two by Pinsent Masons' letter of 13 July
218 {G/144/29113]. Regrettably, three expert reports (including one abtained by the Bank from the former
Présideat of the Cypriot Supreme Couct) had been produced in relation to the point that has been conceded,

: See Desby & Co Litd v Weldon [1990] Ch 48.

5 [G/144/29107, 29115 and, 29113]....

10



25.

poi

exptessly confirmed at the hearing on 4.5.18 that he intended to argue at this heating that
the Bank had net demonstrated a good arguable case against him, Now, neither of the
conditions is.contested: itis apréed that the Bank has gstablished s _’g‘fdo’fl—axguable.i_c;age’f;a{gaiﬁat.
each D, and that thete isa feal risk that edch D will dissipate his ot its assets. The ease; in

other words, eries out for freezing relief.

What is, apparently, contested is the quantuin of thie Batk’s clainis. D1 (and D2 alorigside
hitn) complafas that the Banik has ovérvalued its claims and:that there should be a limit of
$245111 in the WEO; D1 and D2 have issued-application notices to-vary the WPO. TheBank.
disputes.this. The Court will thus have to decide whether the Bank has 4 good atpusblé case
on the quanium of its daitm against D1 and D2,

Inaddition 16 1tsapphtaﬂon to continue the WFO, the Bank also seeks orders against 1
and DZto take the WIFQ. mote effective. These applications are:nddressed in shott sepatate
skeleton arguments becanse of the strictures of the confidentality dub.

In his Application Notice D1 failed to identify the grounds upon which he telied for the
relief which he was seeking on the application. In cottespondence he later confitmed that
tl:ﬂ--gtqﬁnds ateas set out in Lafferty 2/92 [B2/36]. And hisstance on good arguable case:
was clarified at the May hearing. Before last week, therefore, D1 was taking the followitig

points:

‘Ehete-do-Yiurrinblo-clrin” agrinst D3-DS5; D3DS ate “Yeing suid for the sale object of

brisging proceedtings in Bangland”, and since D1 is dotniciled in:Switzettand the English
Coutt therefore has no jutisdiction.

3 ‘The proceedings should be stayed under Article 34 of the Brussels. 1 Regulation

(recast), Article 28 of the Lugano Convention and for the Coutt’s case management

‘powers,

11



27.

(6) The Bank made serious matetial non-disclosures and misrepresentations on the

without notice-application,”

I tis Application Notice D2 also failed to identify the grounds upon which he relied for
the relief which he was seeking. He has howevet subsequently provided 1 document setting
out those grounds [D8/82/18804-18807). Although set out it a diffetent order, they aré
identical to the grounds relied upon by D1. D2 has now followed D1’ lead and. abandoned.
thepcunts struck through above (toge_ther with six out of the ten non-disclosure points).

D3D5

28.

In their Application Notice dated 2.3.18, D3-D5 take the following points:

@ D3-D5 have no (or negligible) assets within the jurisdiction.

) At o
- 13 i

e b S siadis,
- e ~

4 Itis not just-and convenient to continie the WFO.?
{5) “The Bank was puilty of matetial. non-disclosure and misleading of the Courron the
without notice applicaﬁon.é

D6-D§

29.

In theit Application Notice dated 2.3.18, D6-D8 take the following peints:

3) Itis not just and convenient to continue the WEQ.!

‘The original ten heads of non-disclosure were reduced to four by the 11 July letter.

It is mot clear that this point adds anything to the complaint of noni-disclosure, so we shall ignpre it.
As noted above, one of the three paints injtially taken has been abandoned.

-See fopmote 8

12
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32

33

) 'The Bank was guilty of non-disclosute and misleading of the Conrt on the without
niotieg application.”

Thus it can be seenthat the hearingis now concerned with enly-the following seven paints:

(1) Whethst D35 e belog sued in Enpland with the sole object of establishing

jurisdietion in BEngland rather ‘than Switzettand,” -and (f so), what is the
consequence for these proceedings.
2 Whether these proceeds
3) Whether the Bank has 4 geod arpuable case: that the “necessaty ot proper’™ patty

ags-can and should be stayed in favour of proceedings in

gateway o jutisdiction was available agatnst 136-D§ and, if 50, whether the Coutt
weas entifled ta exercise fts disctetion to grant permission to serve the proceedings
o D6-D'8 out of the jurisdiction. |
{4) Whether the Banle was guilty of material non-disclosure on the ex parte application.
(5) Whether the limit.of the WFQ should be teduced to $245m.
©  ‘Whether relisf shiould be granted to the Bank to make the WFO mpre effective,
(7 Whether the Bank should be pecmitted to- serve the Claim Form on D1-D2's

solicitots.

The Confidentiality Chub

On the application of D1 and i:ﬁz, 3 veryughﬂy drawn confideiitiality club was imposed in
respecr oF theis disclosure of assets which they controlled.and which re located in Ukeaine
and Russia, ses [A1/14.2/116.4-.9]. D1 and 2 take the position that'the clubis so tightly
drawm that not even D2 may see D1’s:disclesure, and vice versa, even though they own the

vast majority of theitassets topether.

Adiﬂiﬁ’c‘)ﬁé]ly, D3-D8. content that nobody else is entitled to see their disclosure of assets,
even though they have not sought the imposition of & confidentiality club.

The Bank considets that the sensitivity of D3-DJ8 should not lead to discussions concesning

their assets hiaving to be conduacted in'private. But plainly discussion of the Ukeainianand

A% noted above; one-of therthrée points initially tmkcn hasbeenabindonads -
*Ne party has giver any evidence that Switzecland is a suitable jurisdictiors for the hearing of the Banlk’s claims.

13



Russian assets of D1 and D2 will have to be conducted in private. That being so, all

references hetein to the details disclosed by D1 and D2 in those tespects will be miade: in

confidentidl schedules which will be made available only to

tespective solicitors and counsel for D1 and D2:

34.  We propose to addtess the relief claimed on the_-vat_icju_s._appl_icatignﬁ in the beder iriwhich -

we have set it out above, but befote we do we shall first mention vne issue which “was.

previously refied upon by all Ds (albeit developed principally by Mr Lafferty), namely-that

the Batik does not have a good claim on the metits against D1 (of any other-defendant).

35. While the Dis have now accepted that the Bank has established a good af

iable case agdinist

each of them on liability, the merits of the Bank’s case were nevertheless piven extensive

coverage in the evidence filed on behalf of the Ds. Futthet, the-merits of the Bank’s case

remain relevant for a number of reasons.

)

2)

3)

)

Fisst; the Bank’s case on the serits is not simply arguable, it is very strong. This,
coupled with the egregious nature of the fraud ‘perpetrated by the Ds, militates.
strongly in favour of the WFObmng continued.

Sccondly, the merits of the Bank’s cdse, and in Patiit:u]ag,,:-the way it which it was
put at the without notice hearing, are front and centte of D1’s (entirely
misconceived) complaints regarding the Bank’s compliance with its duty of full

and frank disclosute.

Thitdl_r,r, and as addressed further below, while D1 no looger disputes that-the Bank

hias 2 good arguable case; he continues to take issue with the quantim of the claim

put forward by the Bank. Some as pects of the merits of the Bank’s case therefore

continue to be relevant to the value of the WFQ.,

Finally, the nature and merits of the Bank’s claims, particulatly are important
matters for the Court to consider-on the Ds’ challenges to the jurisdiction, which

“we turn to first below.
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In those circumstances we have 'not jettisoned all the submissiens on good ztguable case
{which were largely complete when the Ds” volte face.on 1113 July was notified), but have
inchuded the salient poirits in Patt IT and 11T of Section E2 belov. Finally, we have included
2 glossary of defined teghis at Schedule 1.
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37.

D. PrE-READING

Inaddition to the pre-reading suggested at paragraph 5 of D1’s skeleton atgument; the Bank

gg,spet;itﬁ;l[yf.invitgst’he court to-teath:

©
)
@
@
@)
&
@)

@

‘The Second Witness Statemment of Richard Tan Lewis (“Lewis 27), Sectiouns 3, 6, 7,

8,9and 10 [B1/29/778-790, 793-823).

Paragraphs 401-444 and 490-492 of Lewis 3 [B2/30/935-948, 959},

The Eighth Witness Statement of Richard Tan Lewis (“Lewis 87) [B2/30(2)}:
The Ninth Witness Statement of Richard Ian Lewis (“Lewis 9.

The Second Expest Report of Mt Beketov (“Beketoy 2¥), pages 3-9 [C1/57/1491-
1497).

The Third Expet Report of Mr Beketov (“Beketov 37), pages 125 [C1/58/1501-

1825),
The Foutth Bxpétt Report of Mr Beketov (“Beketoy 47), pages 23-31

[C1/60/1580-1588] and pages 37-40 [C1/60/1594-1597),
The Fifth Expert Report of Mr Beketov (“Beketov 57) [‘C‘l/ 6{](1)]

16



E. THECHALLENGES TOJURISBICTION

38, All of the Ds take points an }ui‘isdict'ion. In this section we address:

[Beticle B T [Pams39131

The court’s jurisdiction under Article 6 of the Imgane Convention
(“LC"y and D1:and D2’ argument that the Court has 6o jurisdiztion
undet Article 6 because the Bank has sued D3-D5 for the “sole
cb;m;t’ of removing D1 and D2 from the jurisdiction of the Swiss

eourts,

Lis alibi pendens Paras 132253

| The: proceedings in. WUkraine 4nd. the various aiguments (under |
Atticle 34.of the Recast Judgments Regulation {“the Regulation”),
Article 28 of the LC ;nd[or under the cormncrn law farnm s
«ongeniens prineiples) that the Court should stay the Bank’s datms:in
Enigland in fivout of proceedings in Ukraine,

Forum non conveniens | Paras 225:230

D6-DE’s atguments that England is not the natural or propet-fonm

| for the dispure,

17



EL  ARYICLE 6(1) OF THE LUGANO CONVENTION

39, The English Court has furisdiction in respect of the Bank’s claims against D1 and D2 under
Article 6 of the LC. Tt pravides as follows:

40,

A person doriciled in a State bound by this Convention [Switzerland] may alto be sued (1)

where he s one of @ number of defendants, in the couris for the place where.any one of ther 4
domiciled [England], proyided the clatms are 3o closely.connected that it is expediont to-hear and
determiine a‘bm tagetf:er 2o avoid the 1isk of mmm‘zl'able fﬂdgmmf.r 1esulling frotr Separate
Drocesdings ..” :

D1 and D2 do not contend (ind neither does any other D any longer) that the above
tequirements are not fulfilled in this case (see Lafferty 2,/99127-8 [B2/36]). Instead, they
argiie that the Bank hassued D3-D5 for the “sale object” of establishing the English coutt’s
jurisdietion over D1, and D2 under Atticle 6(1), thereby ousting the jurisdiction of the Swiss
coutts; and that it is thetefore an “abuse” of Article 6(1) for the Banlk to seek 6 sue D1and

)

@

&

)

D2in England..

The Bank disagrees:

Thete is nota “sole object” test (L. in the sense thatif itis established thata party
has commenced proceedings with the sole object of establishing jurisdiction
against parties domiciled abroad, those proceedings should be stayed of st aside):
We address this point at pavagraphs 42 to 51 below.

Inany event, if that is wrong, even adopting the most generous possible approach
to. the law, D1-D2 come nowhese near to meeting the “sole object test™: see

paragraph 42 to 51 below.

D3-D5 are legitimate targets in their own tight: as has now been accepted, the
Bank has good arguable claims against them; and they have potentially valuable
assets and substanfial disclosure to give. Indeed, though-we need niot po-this fac,
the ‘evidence before the Court demonstrates that they were central to D1-D2%

fraudulerit Scheme. We address these poiats in pa_t_a_gmphs 5210 67 below,

Insofat as: the Buropean authorities require that it was foreseeable that the Bank
would use D3-D5 as anchor defendants, this test is met (as D1’s own evidence

appedts to, accept)... We address this point at.paragraphs 68.t0.69 below. .. .

18



o

Thereis and could be no suppestion of collusion between the Bank and 133-D5.

“The histoty of “sole-object”

42.

The otigins of the “sole abject” test ate as follows:

)

@)

®)

@

®)

Under the Brussels: Convention and the mgmal 1988 LG, Article 6(1) prmnded
that“a person. domiciledin a Contracting Staté mqy.alse be sued:: (1) where e ix-one of a numeber
of defandants, i the. coneks for the place whars any. one of thens is domiciled.”

It'is impoitant to note that Article §(2) of these Conventions ptovided that “a
parsan domiciled in - Contyacting State wray also oo savd (2) ax a third parly-in an action on-a
wmng’y or gyﬂfwee orin ﬂtgl other ihind pm'gr pmmedzf;gr, it the eonird seised g’ the mgmm’

bz case” So Atticle 6(2) explessly me{uded a
“aple ob;e.ct” caveat; whm:eas Atl:lcie 6(’1) did net.

“tém mﬂ.rflw 71 cateisediins: betisen The claivs e qgam;t each qf the deferdants, a.rfarex pis

n-4he-case of joiis debtors; It follass that an aetion canpot be bought Solely with the oljedt of
ansting thi jurisdi fendantis dagiited. Jurisdition
derived from: rbz domicie.of one of the dg‘éﬂdaﬂﬁ awas adapted by the Committos benasse 72 rrakes
b pam!:!e to oliaty the bmdzr_g down in the Cantracting States q_f judgments which are

o of 1he vonrds af the Stare inshich the d

drrirosicilable with one-cnotber.”

‘The underlined wording must be read in context. Asticle 6(1) created an exception

to the tule that 4 defendant must be sued in his state of domicile, but it did.net
impose any express restwints on the potentially wide wording of the rile (cp
Article 6(2)). The authoss of the Jenard Report thought ‘there should be 2
“connection” between the claims against each of the defendants in order to found
jutisdiction under Article 6(1).

The point was picked up in Kalfelis:v Bankhaus Schroder [1988] ECR 5565 —a

case under the Brussels Convention: see [8]-[12). The ECJ’s resporise to the
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43.

potential abuse of Article 6(1) was not to impose a test of whether the clainyagainst
the anchot defendant had been brought for the “scle object” of ousting’ the
judsdiction of the coutts of another defendant’s domicile, Instead, the EC] limited

Article 6(1) to those cases.in which “d is expedient 10 bear dnd dvermitie [he clainis]

together to avoid jidgments which might be srreconcilable if the aciéons were determined separately.”

It is unsurprising that the BEC] did not adopt a “sole object” test. After all, the

inclusion of such a test in Atficle 6(2) potnts. awaj from such a fest being

appropsiate under Article 6(1)."*

We acknowledge that some later decisions of:the' EC] have introduced some uncertainty

into the law:

@

@

The Judgments Regulation, introduced in 2001, did not adopt 4 “sole abject” ider

to-Article 6(1). Instead, it adopted the limitation proposed in Kalfelis, viz., that the

claims confd be brought “provided the elatms. are so slosely connected that it is expedient o
bear and detirmine them Kogether to avoid the visk of irieconcilable idyments resnitivig from
separate proceedings” The same limitation weas adopted in amendments to thie LC in

2007.

isel [2007] ILPR 179, the ciiirnant creditor brought

proceedings in Austria against an Austran debtor and his German guaraator, The

debtor was bankmupt and so no judgment could be obtained against: hirn. The
question for the ECJ was whether the cteditor. could tely on Article 6(1) to found
Austrian jutisdiction over the guarantor, even though he could not obtiin
judgment against the debtor. The EC] held (1) that Asticle 6(1) could be relied

upon even if the claim agatnst the anchor defendant was inadmissible; (2) that
Article 6(1) “cannot-be interpreted in such @ way as 1o aliw a platntiff to make a claim against
a nimber of defendants for the sole purpase of removing one of thews from the jurisdiction of 1be
conrts of the Membwer State in wbich that defendant is demticited”™ (citing Kalfelis at [8] &

See further Briggs, “Civil Jurisdiction and Yudgments” at.2.231: “The.com? in Kaifelis saws.the :rqrrmmeﬂt of

a aoniwition betibeen ihé claivis as a sufffcient antidote 1o the progpect of mishse of whit wai then Artiele G{T). It is wrong. do
infer from the judgnient in Kalfelis a fiuther limitation 1o the sffect that the Artick is mnapailable if procsedings aré broaght for
the:purpose of vemouing.a defondent fron the conrt which wonkd otherwise be comppeient in relation 1o bin, Jor the judgment says
thaopposite. And anyway, if i really iv expediont Io iry the claivs together fo avoid ibe possibility of irvecoucilable gudgments, it
wanld be surpirising for a-vourt fo be pnmlrm’ ﬁw)l a'ca‘ugg on that conclusion, aud exiraordinary that it be presented by o
Prsicpde, which.the Ligitlator did. ol -enacl”.
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@

2.

[9]); and {3) that the fact that proceedings against the anchor defendant were barred
under,ﬁu.st:ian Iawbecause the debtor was insolvent did notinean-the proceedings
against that defeadant had been hrought for the sole object of temoving the:
Gertoan guarantor from German judsdiction,

Reisch Montage is the ofipin of the “sole purpose” ot “sole obiect” test, As t©
, rigi le purpose” or “sole obiec

- ~this decision:

Ttis severely erificised by Briggs 4t:2.224 and 2.291 as:a “had ans which ought tv-be
revigwed -and reversed” And as resilting from g ms—madng of the judgment in Kag)@ikf
anda faz.{m of fudicial anabysis.”

It failed to take inte -account the ‘contezt in which the coutt in Kalfelis had

teferted to-a “sole bbject” cavest, and failed to appieciate that the limitation on.
Arficle 6(1) pmposed in Kalfelis had been: exprassly wiitten into the Judgments
Regulation.

Ti failed to take Into account the fact that Article 6(2) includes an express “sole
object™ limitation, while Atticle:6(1ydocs.not,

To the extent it acknowledges the existence of 2 “sole object” testunder Article
6(1), it is plainly 4 ‘very nastow test eVen {ss. in that case) if the proceedings
against the anchot defendant cannot be pursued (eg because the anchor
defendant is ingolvent), thatdoes siot prechude refiance on-Afticle 6(1}.

In Preeport v Amoldsson '[2008]. QB 634 the B(J expressly addressed the
question whether “% was a precandstion for fusisdiction under arficle 6(1), in addition i the
conditions wxpesssly Joid down therei, that vhe action agains! & defendant before the conrts of the
stite: whers bi-ds domiciled s mor. broyght solely in arder to have a claim against’ another
deferrdars beard by a conrt-othar than that which would otherwise have had jurisdiction fo hear

ihe caser” ‘The court’s answer was “no”. Having ﬁxplaiﬂedthe decision in Kaifeﬁé_

and the te-drafting of Article 6(1) undet the Judgtnents Regulstion, the court held:

“34 ... artick 6(1) of Regulation No 44/ 2001 applier ... without there being any
further iad 1o establish separately thiit the:claisus vére v ifm night with the sole object
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45.

of ousting the jurisdiction of the courds of the mémber state swhere anw of the defendants i
da”j"“'fe{l,” )

(5) That cught to have setded the matter, It is telling that the Advocate-General’s
Opinion in Freepott cxamined the decision in Reisch Montage in detail before:
proposing a “sole object” test (see’ para [68]) The. coutt did net follow the
Advocate General’s advice.

44.  Unfortunately, in two subsequent cases the EC]J resurtected the Reisch Montage heresy
and said that Ardicle 6(1) cannot be applied so as to allow an applicant to make 4 claim

against a nutmber of defendanits with the “sole object” of ausung the jusisdiction of the

courts-of the State where one of those defendants is domiciled: Painer v Standard Verlag:

[2012) EGDR 6 at [78]; and Solvay v Ho (2012) C-616/10 at [22]. Those
cascsf(i_) wrorigly suggest that Kalfelis introduced a “solé object” limitation to Article 6(1);
(2) fail to follow or even cite the reasoning in Freepott explaining why the “sole object” test

does not apply; and (3) appear o recite the “sole-object” limitation as if it is established lave,

‘when the ECJ has stated in Freeport that it is not.

tel Damages Claims v Akzo MNobel [2015] QB 906 the elaimant brought

Pproceedings in Germany against & German company and five other (non-Getman)

companies for damages. The claimant settled with the German defendant, and the five othet

defendants alleped collusion: they said that the claiimant and ‘the. German defendant had.
delayed their settlement for just long enough to allow the claimant to use the German
company as an anchor defendant. The ECJ considered Réisch Montage and Freeport and,.
without expressly disapptoving either decision, sought to reconcile the obvious

inconsistency:

27 According to settled case law, that rile cannot be interpreied as allowing an applicant to make
a elatm against a wimber of difendanis for the sole purpose of remoting one of them from the

Jurisdiciion of the conrts of the member state in which that defendant is domitiked: the Reisch
Maontage case [2006] ECR 1-6827 para 32, and in Painesr's case {2011] ECR I-
12533, para 78.

28 The court has wevertheless stated that, where claims brought against varions defendants-are
conniected within the meaning of artide 6(1) of Regulation No 44/ 2007 subent the procoedings
are institsted, the rule of furisdiction laid down in that provision is applicable withont there being
any further need to establish separately that the claims were wor bronght with the sol object of
ousting the jurisdiction of the comrts of the member state where ome of the defendants is
domiziled: Freepart ple.v Amaldsson {2008] OB 634, para 54.. .
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47.

23 Tt folls that where, when proceedings are instiiuted, clatnes are:counscied within ihe meaning
ty" m‘zrk 6 (f ) qf Rﬁgy{aﬁaﬂ Ne 44f 200? the. co 1t 'm'_‘ ed. af ziée case ean ﬁﬂd z’ﬁaf t,be‘ ma'e:a' :

So Article 6(1) would not apply if it had been fulfilled artificially by the claimant, ie by way
of collusion between the claimant and the anchor defendant. To.desctibe the téstas a “sole

objﬁc-t” test ds, thefeféfa:, 4 misnémer! --i‘fft}'-iere-‘ié sﬁ'ch.a"t‘eéf 'it..ifS"'iﬁ substance a rule to

d;_.fcﬂdant to ,adduce' : ',’ﬁzm gwder;m’ "oy that effect:

What have the English courts made of this?

)

®

TIn Sabbagh v Khouty [2017] EWCA Civ 1120-the daitnant brough

t proceedings

in Eﬁg'lzmd :agﬁins-t anie individual domiciled in :Ehg]z'n"d and-a.number of other

agams‘tt‘nc anchor de-fend;s,nt.m -Eﬂgls,x;_d (pafa [20 ) TheGmm Q-prpezalhelid.—-that
the claimant did have a real prospect of suceess against the ancher. defendant, and
that disposed of the appeal. Nevertheless, the court ilso considered the
Jurisdicrional test undet Atticle 6, The coutt was split on the issue:

The majority (Patten and Beatson L]]) held that it ts necessary for the claim against.
the anchor defendant to pive fise to.a serious issug to be tried. If the daitivagainst
the anchor defendantisshopeless on the metits then (1) it would fiot be “expedient”
to hedt the -claimis aainst the non-anchot defendants with the hopeless: claim
against the anchor defendant (para [44], [66]); (2} the decision in Freeport rejected
the “sole object” test but did ot detetinine thequest{c:n whether it was necessary
to establish a well:foiitided case against the anchor defendant in order to found
Article 6(1) jutisdiction (para [49]); (3) a test which precluded. the use of Article
6(1} only in cases where it'was used fraudulently or collusively would set :the
threshold too high (pata [67]); and (4) “a daiviragainst an anchor d feﬂdéiit-fﬁas‘fﬂ%tyﬁféh-
or prasents no sérions lisué Yo bi tried showdd fall within the “Sole purpose” or “sole object”

exceeption identified in (32] of the judgment in Reisch Montage” (pata [68]).
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48,

3

Gloster LJ-disagreed. She held that (1) the ECJ case law cleatly establiskied that the
only limitation on Asticle 6(1) is that it cannot be fraudulently abused, eg by
collusion between the claimant and anchor defendant (patas [198]-{199)); (2) the:
principles underlying the Regulation and the ECJ case law establish that the
national coutt is not required to assess the merits of the clain against the anchor
defendant when determining whether the claims are “so.closely connected” that it
would he “expedient” to hear theém together (patas [201]-[209]); (3) 2 claim against.
an anchor defendanit which is liable to be struck out does fiot constitute a
fraudulent abuse of Article 6(1); and (4) the Coutt of Appeal’s decision in Aeroflat
¥ Berezaysky [2013] 2 CLC 206:at [107]-{107] suppotts the view that Article 6{1)
‘ddes not. Trequire an assesstment of the merits of the claim. against the -anchor

The Bank submits that:Gloster L]’ analysis of the ECJ case law and the putpose of Article
6(1)is to be preferred, for the reasons given in her judgment: In paiticular:

)

(2

3

#As explained in detail above, a proper analysis of the ECJs decisions shiows tht
thete is no “sole object” limitation under Article 6(1) fand certainly no requirement
to establish a 1"‘_'zc_;rl,_c_)c')d_' a_:guable_ case” against the anchor.defendant).

There is nothing in Article 6(1) which requites the imposition of such a gloss (¢p
the express wﬁxﬂiﬁg5M;.Arﬂde 6(2)). There s alteadya perfectly adequate imitation
on the special jurisdiction provision, that the claims must be “so closely
connected” that it is expedient to hear them together to avoid the risk of
irreconcilable judgments. That limitation does.not require the Court to assess tie
merits or putpose of the claims against either or both of the anchor and non-

anchor defendaits.
If a “sole object” and/or “merits” test was tead into Article 6(1) it would lead to

far greater uncertainty in the determination of jursdiction, which is the opposite

of the intenfion of the Convention.
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e I the Bank had conspited ot colluded with D3:D5 to found jutisdiciion in
Eitglatid, agamstD1 gnd D2, that would make Article 6(1) inapplicable. Biit ho
such allegation could be made.

49. For those reasons, the Bank conténds that thete is.no “sole object” test applicable undetr
Artiele 6(1) and the Ds’ submissions to the contrary are misconceived.

50. Bven if that is wrong, hawever, and thé analysis of the majority in Sabbagh is to be.
preferred, the Bank still suceeeds in founding jurisdiction ander Article 6(1). The majotity
ga no fotther than to condude that the Article cannot be satisfied if the claim against the
anchot defendant "is wotally without merit’® But hete, all of the Ds, even the anichor

defendants thmrﬁelves,_ aceept that thetre is.a good atgﬂable case of fiaud apainst them.

51, D1, in his skeleton argument, ptoposes a different test that requires the Coutt to consider 2
claimant’s subjective totivis: did “C g . an anchar defendant (which it otherwiss bas no good reason
1o sug) ouly 1o give T impression #bat it bs expudient Jo hear ... tha, claim together with the sletn apainst
1ot target dfondt ... (D1 Skel/33) As to this:

(1) No authority iscited in SUPPOET of this proposition. There is none.

(2 "The ptoposition is contrary to one of the ptincipal aims of the Regulationand LC, viz,
the premotion of legal cettainty. “The Judsments Rﬁgti;’ﬂfiﬁﬂ containg tules of jurisaiction whivh
are designed 1o promoié .Jgggj certainty by allowing pmpeetz’ﬂé Fitigants, whether clavnants oF
deferidianits, to Joresse with ggﬁiémﬁwﬁaiﬂy swhich.conrt will ham jurisdiction.” AMI Futates v-
Marillier [2@_17];2*%1{353, (11] Lotd Hodge). See, to similar effect, D1 Skel/T138.

(3) The ptoposition cani only be supported by the makirig of the fo]lcywmg allegauon "P3-
DS were nat ‘cenzral to the frand’, altbough the claim bad besn Jabed 1o give- iy £EiH,
that they were.” (D1 Skel/J40(1)). See, to similar effect, §53. These allegatmns appe-a’r

to be made> so fat as we are aware for the first time, agmnst the Bank’s Jawyets. They

14
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In this:section we explain why, conttaty to D1 and 132 submission, D3-D5 are legitimate

targets in their own right and have not been sued for the sole ohject of removifig 171 and
D2 from the jutisdiction of the Swiss courts (even if that isa relevant test, which, for the

reasons given above, it is not).

D3-D5s assets and disclosuse

53.  Bigst, if, a5 the Bank alleges, D3-D5 have been involved in a widescale fraud; then it i very
]Jkely thiat;

)

(2)

3)

‘Their directors breached their -duties of care and skill and/or fiduciary
duties. As the Bank’s leading counsel explained at the without niotce hearing,
“Buglish companies can'’t just dissipate their assets for no reiurn” (Transcript/5:25-6:1
[A1/17/124]). If they do so, the directots involved ate likely to be liable to pay
cempmsatién for thelr breaches-of at Ieast one of the dufies imposed by ss. 171«
177 of the Companies Act 2006 (“the 2006 Act”).

Their shadow directots breached their duties of cate and. skill and/or-
fiduciary duties, The general duties impased by the 2006 Act apply to shadow
directors: sée s. 170(5). Here it is quite hke.ly that thete are a number.of shadow
directors.'® ‘This is because (i) the de jute difectors of D3-D8 are appointees of

offshote cotpotate serviees praviders who () appear to have minimal knowledge

of the business-and affairs of [H3-D8.

|

D3-D5 will have rights under the agency agteements (assuming that they
ate valid). Evenifitis correct, as D3-D5 claim, that theit role in the Schémme was
undertaken ‘as undisclosed agents, the agency agreements relied upon (the

i‘A_g_ahcy Agteements”) demonstrate that they have good claims for

Ie pessons in accordance with whose directions or instruetions the directars of a company are accustomed
to.act: see.5. 250(1)-0f the 2006.Act... :
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compensation from their supposed principals in.the eveat that D3-D5 e found
liable to the Bask, Clause 7 of each Agency Agreement is headed Tndemnity’:and
provides as follows: “The Pringipal shall have thé obligation 1o mdmr;gﬁ' and kesp the Agmt
barnsless at alf timies and Jor the purposss whreof shall :_z;g‘fz;t}jezlgﬁ;r of Indermnity as set out in
Schoduls A hersts ;...” [D16/103 /25398, 254056, 25414]

54.. D1 has chosen to interpret the Banl’s position as being that it may have claims in unjust-

55.

56.

entichrent 16: recover the funds: that wete paid-away: see D1 Skel/9130. This is niot, as
Bank is suecsssfil in i85 claim, (D3-D5] are dikely to huaie firther substantial assets in. the form of their
onm élatnis agamgfwmmple, 2heir dipectars, shadosv directors; purported bengficial owners apdf or actwal

baneficial onmers.” [B2/30],

Thosé -entities inclide; (1) the fout directors of 1D3-D5; (2) thethree different corporate

services pravidess they work for; (3) (EENEG—

S (3) agents who acted for D3-D5; 20d (8) D3-D5's shadow directors. The Bask,
of coutse, has limited infotfmation 4s to categoties (4) wad (5) as things stend. But that will
be in the disclosure that D3-D5 will beable to give,

Secondly, D3-D5 will have impottant disclosure to give in telation to the claim. This is
disputed in D1.Skel/§144(7): “Thers'is ao Somportant disclossre” which D3-D5 might give, and C bas
ot identified any (even By broad description). This overlooks the evidence given at Lewis 2/§190
[B1/29], where the following classes of document:ate set out:

@) Relevant and Loas File Supply Apreements: documents and evidence relating
to the rationale, negotiation, draffing, execution and non-performance of thesé
agreetments. Are thete drafts of these apreetnerits? Were they negotiated with D3-
D5’ counterpaities? Were instructions givén to prepare thein individually and in

instructions to Cyptiot corpotate setvices providérs were provided by email and

ptoved to be vety telling evidence irideed.?

146

See JSCBTA Bankv Ablyazoy (No 8) [2013] 1 WLR 1331, [54] (Rix LJ).
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(2) Al_léged agency agreements:-documents-and evidence relating to the rationale,
uegoﬁa'tion, drafting, execution afid non-petformance of the Agency Apresments
that D3-D5 contend that they wete operating under, If the Agency Agreements
wete “valid and binding”as alleged, then-1D3-D5 will hald a preat deal of riaterial

1 relation to their perfotmance under these agreements, See:

. Clavses 1,4.3, 5.1 and 5.4 of the Agency Agreements which require that written
imstructions be ptovided to D3-D5 befote certain action can'be taken (eg paying
monies to-a third party) [D16/103/25395-7, 25402-5, 25410-13].

b. Asticle 10 of D3 and D5’s Agency. Agreerents, which requites-them to keep
propet books and records evidencing any transactiohs performed qua agent.
That Article provides.as follows: “Bach Party hereto shall be obliged 1o eep proper
boaks and-records concerning any Businsss Ativity performed under this ?‘." 5e
awwsss™to ihe books and records of another Parfy wpon dts first writton.roquest. “The Parties
hervto shall bave the abligation ts verify their books anid records and fixc the balances bereunder,
whether financial or of inveniories, goods and serviées, gfter the end of every three-sroitli
period...” [D16/103 /25405, 25414].

et ani, f grant

¢. The fact that D3 and D5’s English accountant has given evidence in support of
their claim that he was provided with doenmentation in connecton with their
alleged petformance of their obligations under the Ageney Agreements: “.. on
9 Noveorber 2015, Yo assist me with preparing [D3] and [D5%s]. aecosints, I received ...
versions of the Agency agreements” [B3/53/1405/96). The accountant does not say
that he holds no other documents for D3 and D5 “To the contiaty, his evidence
suggests that he may well do so: the “Gramntanty services” he provided “Guclided
assistance in preparing and filing their statutory accounts” [ibid/9q2).

(3) Beneficial ownetship and administration of D3-D35: ]
L R —"

and evidence telating to the reasons for their incorporation and commetcial
rationale; documents and evidence relating to how they were administered in

practice. For instance, how were insttuctions given for transfers. of monies from
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5.

D3-D8% bank accounts? Who were they given by? Were they giveni individually

or in batches? Or were menies. moved from D3-DI5s accounts by algorithm?

Fot these reasons, we disagree with 11 Skel/ 135 that it is “b{gf)@ iiprabable’ ‘that D3-D5
will have important docimerits to disclose, Indeed, it'is noteworthy that the ditectors of
3-D5 have not said the same thing, Instead, they Hmit their evidenceto the assertion that
each company “Doaes not kegp, and bas never kept, any docnments in England which wonld be relevant
to the substance of the dighwte” (cinphasis added) [B3/45/1363/94(b)] [B3/46/1367/94(b)]
[B3/47/1371/94(b)]. This is, presumably, because they are raifidfdl of their obligation

undet 5; 386 of the Companies Act 2006 to maintain:records thatare.sufficient to. “show and

asplain the company’s iransactions.”

58.

50,

D315 wéte in fact céntrdl to the fraud, though of ourse this is o patt:of any relevarit legal
test. We snake this submission good by reference to the first to fifth points below.

First, the Supply Agreements ate ke they provided the purported justification for the
lendirig to the Bottowets; they wete the basis.on which paptents wete niade to D3-D5; and

they were used as purpotted secutity for Relevant Loans. Taking thiese points‘in.sequence:

() The Relevant Loans provide as fallows at clavise A5t “Perflrmance of thu-abligation by
the Borrower is guatantesd by: a pledge agromens. ¥ D2/ 68/2175]

@) The prant of security over “broperty rightr do goodds wnder contract” (ie ovet the rights
ereated by Supply Agreenienits) or ovet specific Supply Agteemerits is referred to
ir so=called ‘Exj:e#ﬂna&:[‘g]s” carried ont before ft_h‘e.gﬂ‘t_l_tf of the Relevant Loans
[D2/68/2216] [D2/68/2218].

3 “When the Borrowers transferted $1.9 billion in funds to D3-D8, the justification
given for the transfers was ‘that prepayments were being made under Supply
Agreements. For instance, ‘the ‘transfer of $40.25 million by Agrdpr’ern {a
Botrower) to D5 (POC/Schedule 3/row 38) [Al/2/52) was accompanied by the

following payment reference:
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“FOR COLLYER LIMITED [ADDRESS AND REFERENCE NUMBER
GIVEN] FOR PREPAYMENTS ACCORDING TO THE CONTRACT
NO30074-3 DD 30.07.2014 FOR AUSTRALIAN MANGANESE ORE
LUMP* (Lewis 3/9116) [B1/30).

%)) Security was purportedly put in place over the Supply Agteements in suppott of
the Relevant Loans. Itis at this stage importtant to have regard to the distinction
between two types of Supply Agteements:

a. The first, the Relevant Supply Agreements, provide for P énty for

cotntnodities/equipment to be made (fe money to pass before the goods wete
provided); it was these agreements that were referenced when funds were

transferred from the Botrowers to D3-D8.

b. Thesecond, the Loan File Supply Agreements, provide for payment to bre tnade
only after the Bottowets had received the commodities/equipment in question
(which would, if real, have been (slightly) more commercally explicable).. It is
thes-e.-agreemmts, which otherwise suffer from many of the same defects s the
Relevant Supply Agreements, that wete used as purported security in support of
the Relevant Loans: see POC/Y27-31 [A1/2). It was presumably thought that
they would be a more credible source of security than the Relevant Supply
Ag‘l:éements: if and when security documents had to be shown. to the Bank's
auditors and/or regulator.”

c. Aswas explained in one of the deleted documents that the Bank has been able
to recovet, the Loan File Supply Agreements were to be “olateral for the NBL
[thie National Bank of Ukraine, the banking regalatof] ¥ [D3/68/2376-2382) (ie
purported secutity to stop the regulator asking too ‘many questions).

60. Secondly, Lafferty 3 says that “Of the 35 Suppliers, 24 received smoney directly from a Borvonsy which
they then paid away. On any proper view, those 24 Suppliers weie all equally implicated in the Scheme”
[B3/39/ 1243/489(a)). This is quite wrong. As is explained in Lewis 1/9270 [B1/24]):

v Although the Loan File Supply Agreements could only have been infended as-a papering exercise: they conld
: not disguise-the fact that the:maotey-had-been-transferred and aothing delivegedi - -

30



6.

62,

63.

Thirdly, and 4s expls

. during.a period of alypiost six years, wsinig loans advanced by the Bank, tens to bundreds of
r);szwm‘ of US Dollars at-a time were. moved repeatedly between the abcounts of the Botrowers
and the Suppliers, In toral, jist snder USE13.2 pillion was trangferved frome the areounts of the
,Barmzwr:r ta Ibe amcozmz‘.r qf 35 Srg)p!zm dmﬂg this pem:d and _;u.st oer Uf $11.2 bdlw;t in

June 2014, _ '

"The point.can be put in anothet way: if the Bank had sued the 29 other: Suppliers (it is'said

at D1 8kel /§306(5) that “There was no rationalk reason for C to sve D3-D5 and not. .. The 32 other
Sippliers"), they would have said (1) yes, we received monies under (non-relevant) Supply

Agreements, but (2) we paid those monies back to our counterpatties when we didn’t comply

-with our delivery abligations, 50 why have you joined us t6 yout claim?

plained at Lewis 1/9275-8 [B1/24], the Botrowers insttuted proceedings
a,gamst D3-D8 in Ukeaine in late 2014 when they failed to comply with their dellve.ry
obligations undet the Relevant Supply Agteements (ot becarise they wete trying to tmake

reécoveries from D3-D5, but seeniingly because ‘they ‘wanted to avoid being penalised for
breaching exchanige conttol obligations). In many cases, D3-D8 wrote to the Ukeainian
courtsto explain that (1) they had not deliveted the gooeds, and {2) that they bad niot rerurtied
the '=Relevanr Prepaymmts to the Bortower. Those admissions 4re récorded in the 2014

Su,e..d - unsu;pﬁsmgly.,gmen thiat the-y had remmed -the _prepaymeﬂts.:m the Botrowers.

Moteover, the Boripwers® claims are entirely consistent.with the Bank’s case. Inﬂge?d? at
least 16 of the Borrowers:told the Ukrainian Court that the Relevant Loan Agteements-wete

amongst the conteacts entered inta:
(1). “fo miake payment for the goods undsr” the Relevant Supply Agreements;” or
@ “o pay.for prodicts wndir” the Relevant Supply Agreements;™ of

(3) “bo jrgy for the goods wpder” the Relevant Supply Agreements.

12

#

See, for cxamplﬁ [DZ/ 68/2300] (Judgment'in Agroprom’s claim against D). “ D3] siates io hav furiled 10 vt
1he s of prepaynrents from [Agoprom] wirder {the Redevant Supply Agreepnent], Jor which reasons (D] owes LAgraprom].*
{D/11673, 11774]

TS 1180632043,

/11721, 11731, 11'?59 11795 11881 11888, 11900, 11954, 11968, 11986, 11993, 12029]
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64.  Fourthly, D1’s suggestion that D3-D5 were not central to the fraud is undésmined by his

65,

66.

-repeated attempts to tie D3-D5 into proceedings in Ukraine with 4 view to stymying
ptoceedings in England. He took no sich steps with the other 29 Suppliets other than D6~

D8. If D3-D5 were really so petipheral, why did D1

&)

@

®

Add them as the “second”, “thitd” and “fifth” interveners to his defamation
elaint™ [D7/81/18468]> As we explain below, D1 has referred to his defamation
claim as the “mast rrdad” of all of the Uksainiag proceedings: Lafferty 2/Y139
[B2/36]; Lafferty 3/144 [B3/39).

Cause D3-D5 10 seek to bting theif own defamation claims o two-oceasions (see

patagtaphs 69(4), 134 and 166 below)? If 43 of the Ukrainjan Botrowers and G-

D8 were every bit as central to the fraud, then why dida’t D1 cavisé them to seek
to institute their own defamation claims too? They are all named in the allegedly
defamatoty articles,

. Procure themto be added as three of the 15 intervenets to proceedings which were:

instigated at his behest by the Ukrainian General Prosecitoss® Office i the name,

of the Bank (respectively, “the GPO Claims™ and “the GPO”) [D7/81/18561]?

Asis expliined in Levvis 2/957 [B1/29], there were other companies who were fat:

more obvious candidates to be joiried.

‘The answey is that D1 knew that D3-D5 were kc_y_‘partﬁ:‘ipants in the fraudulent extraction

of ¢$1.8ba from the Bank, and he was desperate to avoid them being sued in England in

praceedings ta which he would inevitably be joined.

Fifthly, the use of Eaglish {as opposed to BVI, Belizean, Bahamian, Nevisias and Cyptiot)

companies in 2014 appeats to have beeq quite deliberate:

(1)

By June 2014 there had been a number of actual and planned changes to Ukrainian
_banking’_lggialation' that would result in transactions with offshore companies being
subjected to iricreased scrutiny: Bekctov 4/9121-125 [C1/ 60]';

2.,

D2-wis-the “first”? inervenetand D6-138 were the: fourth; sisthsand: seventht intervermers:- -
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6.

2) "This evidence goesunanswered in Marchenko 2,

(3  Déstartedusingits English head office account with the Bank (and nor its Cypriot
branch) to téceive prepayments on 27 August 2014: this was the same day as the
NBU met sxecutives of 40 major Ukeainian banks as part of a crackdown on bad
fRith transactions, inchuding -:ﬁetitinus impott and export transactions (Lewis

 8/Y1334 [B2/30.2]).

Finally, Laffexty 3 goes on to say ... I the Bapk hiss a go0d claim against any of the Suppliers, then
of thoss comspanies is 125, of which only 3 vere incorporated in England ™ [B3/39/1244/990)
(although Lafferty 2 puts the aiimber of comparies involved in the Schieme at e 206”

B2/36/1127/9111]). On analysis, this isa point in the Bank’s favour:
(1 AllDs accept that the Bank has 2 good atguable cise against D3-D5,

@  None of the Ds has explined the commetcial purpose behind what is described

in Lafferty 2 as the “Schetme”.

(3) What Di-D2 appear to be saying is that they have perpetrated a fraud of byzantine
complexity using hundreds of companies, including thiee English comparies, but
that the Bank shauld siot be allowed to bnng a claim in Enpland, even though he
{and the English companies) accept that itis  good arguable claim.

& It does not liein-their mouths to rely on the ,t-:ompleldty of theit fraud (much of
which was unkaiown to the Bank when proceedings started) to seek to cust the

Engli_s':h Couft’s ]unsdlctlon D1-D2% caseseerns to bethat

a. 'The fraud involved money mioving i “oels”, 'thraugh “fﬁapﬁ . via “z series of
payments”, and through “chains® that involve “bundreds of transactions”. Taffesty
2/927.1.2, 46, 471, 47.2, 47.3, 69,70, 71 4nd 102 [B2/36]). (For theit part,
D3-D8& prefet to describe the frand -as involving a .. wider and ... complexc
Drogransmeé of money being cychically advanced by the Bank.” D3-D8 Skel/18)
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b. Aspects of the Scheme involved “..-a Break Poiut’in the Chain — thativa By in

the chain betwien-origin and destination, stich that itis not wediately a}gparm hos the chain

sueh-cases, the gﬁ'_cz‘ i a:btewa' Ay aplitting the ngmﬂr C})am it bwig lgg: . ‘conniéited by
& Compeisation’ payment ....." (Lafferey 2/970 (B2/36], : i

c. The fraud was so complicated that when D1 was scrved with the WFO he had

€ establish “eams of people™—including “ormer tmplagees of the Bank” who-wete

“aware of transaction patterns”—to engage in a Grocess gfjmmm‘m;gdﬂ“{bascd on the
“benenic way the Scheme gperated” Lafferty 2/99,20, 24 [B2/36).

d. Ewen with this team in place for'c.10-weeks, it was not possible to produce (1)
diagrams depicting payment chains for more than thee Botrowess of (2) 2 “fully
worked example’ of D1’s double-counting comphint; ‘Lafferty 2/9§31, 47.1
[B2/36].

e Togive some examples, and focussing on'a sinigle Borrowet called Ribotto LLC
(“Ribotto™):

L On 6.2.14, $20,537,300 was received by Ribotto <which ‘the same day
moved berween 50 companies pursuant to 68 different transfers
D14/92/24768).

i. On éﬂ.2.:14, $12,359,000 was teceived by Ribotto which the same day
moved between 28 companies pursuaat to 49 different transfers
[D14/92/24768-9].

iii. On 252.14, $5,922,700 was received by Ribotto which the :same day
moved between 22 companies pursvant to 34 different transfers

[D14/92/24769].

tv. On 27.2.14, two transfers of $5,641,000 and 35,,539-,;7001&1!’61:8 received by
Ribotto, and further transfers of $1.86 and $15 million were received by

‘The Spreadsheets found 4t ANL2 ideatify compensation payments and/ar break points in relation to 17 of
the 46 Borrowers: [D13/92/24620, 24628, 24632, 24636, 24644, 24667 24673, 24678, 24696 24'701-2,
24708].and (D14/92/24714,:24736, 24757, 24775,-24813, 24834}
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“Empite” and Intorne, which the same day moved between 45
coripasies putsuant to 68 different transters [D14/92/24769-70].

f.  The fraud-was cartied into effect using se many maney transfers that the expeits
considering the Bank’s transactional data have: formed the view that they were
ditected by algosithrn: Lewis 1/919 {B1/24]. D1 has not deried this in his

extensive eviderice,

{5) Adopting the language of the Coutt of Appeal in-sespect of 4 similar sibmission
in Tatneft, it would be “Jpraesgue”™ if this submission were to be accepted: [2018] 4
WLR 14, {26].%

. In that case, D1-D2 made the point that, if they had not.commitred the fraud
that was alleged agatast them, they would have committed some other fraud.
The Coutt of Appesl observed that .. it wowld be grotesque if the defendants cnld
evizde fiability for their fraud by saying Hheywould bave conrmitled another wrong by ensuring,
non-payment. “If that really 75 $heir-cusé, They can foll the coiers thar in ¥h cowrse of their
dgfé:;;é, ”

b. Here, D1-D2 ase saying that the fraud was sa complicated that the Bank has
focussed on but one element of it. If that really is theit case, they can explain
the ovesall fraud in their defence and why they say that that case medns the Bank
has suffered no loss on its pleadcd allegations.

68. In Reisch Montage v Keisel, the ECJheldthatAmclc 6(1) will apply Mon. sweh.a way as 1
enable a wormally well-informed defendant reasonablydo forssee bfore which conrts, other than those of the
State in-which be is domrisiled, be may be swed” ([25]}.

# In that cae, Tatncft alleged that Di '.md DZ (there the ‘iecond and First Dcfl:ndants tﬁspectively) had

wmngﬁ.lﬂy djverted to companies called Tmz and Technopmgmss and thﬁreafter :uphonad to offshorc
companies: The Judge held that Tacneft had:no réal prospect of stccess.oh the Fucts and that its claim, in
any event; failed:as & matterof causations ‘The: Eourt of Appeal (ongmore; David:-Richards: and-Hambler «
L)) einphatically disageeed.



69,

Ttwas eminently foteseeable that D1 and D2 might be sued in England:

€

@

(3)

@

It is-well known that patties can be added as defendants to frand claims based on
Artdle 6{1). Tndeed, D1’s own evidence is that this is well knows to hiti {and has
been since at least 2004): as his solicitor says, hes “... well sware.of the.conigpt of an
‘anchor defendant’ as a result of previons litigation be has been inwlved in. ,..” (Lafferty
2/9120.5 [B2/36)).

Atthe times the fraudulent scheme was cartied out"DZ'was--:dbrrﬁaﬂed-fin_Engl{_a_nd
and Wales (Lewls 1/9401-6 [B1/24]; Bogolyubov 2/412-13 [B3/43]), and so it
must have been plain that he might be sued here.

D1 and D2appear to have made a deliberate decision. to useEnghsh cotnpanies in
the fraudulent scheme, seemingly in order to limit scrutiny of the: fund transfess:
see above. If a fraudster chooses to use English companies in his fraudulent
schernie, he cannot profess sutprise when he and his English compasties ate sued
in the English coutts.

D1 did foresee it; (2) having foreseen it, D1 started his own set of defamation
proceedings in Ukraine for the purpose of giving rise to #s akibi pendens argoments;
(3) for.good measure, D1 procured D3-D5 (twice) to-seek to commeénice theit.own
procured the institution of 2 number of other sets of proceedings.in Ukraine. We

address these quité temarkable claims in section D3 below.
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'E2. OTHERPOINTSTAKEN BY D1 UNDERTHE “SOLE OBJECT” HEADING
(I) DI’s CRTFIQUE OF THE BANK’S CASE

70.  Despite the good arguable case concession, a latge number of the passages contained in D s
outline argument seck to attack the cogency of the Bank’s claim:. We therefore addtess that
claitn in this section of thiese submissions® before. turning to D1’s eriticisms of the. Banlk’s

case an loss;
71, ‘The essential natute of the Bank’s case is that:
(1) D1 and D2 controlted the Bank atall matetial times.

@)  Between April'2013 and August 2014, D1 and D2 procured the Bank to grantc:
$2 billion+ of fraudulent loans to.46 Ukrainian borrawess {the “Botrowets”™ and.
the “Relevant Loans™), In return, the Borrowers agreed fo provide security in
support of theit ohligations, initially in the fotm of pledges over contractual rights
to putchase vast.quaatities of commodities (eg manpanese ore; PET; apple juloe
concentrate) or industrial equipment (eg excavators and cra nes) (the. “Supply

(3) D1 and D2 ocwned and/ ot cantrolled the Botrowers atall matetial tithes,

}Ch) The Supply Agreements, which include 54 agreements entered into by the
agreerents, not D1 and D2, intended that any commodities o aqulpmeut wELe
going to be supplied and none ever was. The Supply Agreeiments were instead
produced as a fagade to enable (1) c. $1.91 billion to be Paid to D3-DD8 by the
Borrowers and (2) putported security to be granted over the tights arising under
the Supply Agreements in support of the Relevant Loans.

(5) D1 and D2 owned-and/or centrolled 1D3-D8 at all material times,

#H- . 'We invite the Couttto skim-read sectons-I1 and III below.
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72,

73.

(6) By reason of the Ds™ involvement in this scheme (the “Misappropriation™), the
Bank has suffered loss and damage of $1.91 billion.

"The temainder of this secton is organised as follows:

i Points (1) to {5) in patagraph 71 above Patagraphs 73 t0.88
111 Recent corrobetation of Poits (1) to (5) Paragraphs 89 to 93:
IV Point (6): Loss Paragraphs 94 to 95.
¥ D1’ Criticistns af the Bank’s Case on Lass Patagraphs 96 to 97
V1 ‘The Bank’s Responses to D1% Criticisms Paragbfaphs-QB to 131

(1) POINTS (1) TO (5)

Paing 'Ll—i': relates to D1:and trol over thie Bapk and.is addtessed in ‘derail at Lewis
1/9932-3, 5091 [31/24] 4nd POC/TH[3—5, 14-15 [A1/2). We limit ourselves here to three

 points:

€Y The Baik was founded, and obtained a banking licence, in 1992 and thefeafter:
becarne Ukraine’s Jarpest bank: POC/ %1. To give anidea.of scale, by 2016 it had
30 regional offices and 2,445 high street branches in Ukraine and was used ona
tegular basis by <. 20 million Uktainians (abouit half of the population): POC/A1
and Lewis 1/934,

(2) D1 and D2 were atnongst the Bank’s foundérs in 1992; Lewis 1 /941, By 2003/04,
D1 sat:on and D2 chaired the Bank’s supetvisory boatd: Lewis 1/933; POC/Y4.
And between 2006 and 2016, D1 and D2’s. aggregate direct and indirect
shareholding in the Bank fluctuated between ¢, 80-100%: Lewis 1/ 132.

(3) But D1 and D2 did not merely use their formal positions and sharcholdings to
conttol the Bank. Instead, they (1} used their reputations as agptessive
businessmen to procure that their instructions were carried into effect by the
Bank’s ctmiployees; (2) appointed loyal lieutenants to key positions within the Bank;
and (3) even cteated departrents within the Bank that wee dedicated to servicing

their own companies. See Lewis1/439-91; POC/q{14-15.
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74.

75.

Neithet D1:nor T2 has disputed the Banlk's case that they exercised unfettered conttol over

the Bank dusing the relevant period.

Point { 2} concerns the nat

e of th

e Relevant Loans, This is addressed at Lewds 1 /9153

249 [B1/24] and POC/P16-19 [A1/2]. We dtaw attention to the following five poirits:

o)

@

The Relevarit Loans weré made to the Borrowers, Thete were over 120 Relevant
Loags in.all. ‘They were denominated in both TJAH and § and were made for
amounts ofetween (using $§ conversions for the TAH loans) $3.7 and §57 millien.
In each case, the piitpose of lending s said to be the financing of thie Borrower's
“curtent sctivities”. See POC/{16-17 and Schedule 1 [A1/2).

The Bottowers. patently lacked substance. Fot instance, theit account opening
documentation: (1) indicated (i all but thtee cases) that they hid no credit history;
(2) iadicated thatﬂley hiad o sales Histoty toreport; (3) stated that they each had
one employee (save fat one Borrower, which: had two); and (4) (in relation to 39

‘of the 46 Botrowets) either gave:no infottation about their busitiess of stited that

they sarcied on “unispecialised whiolessle trade” (Lewis 1/104) [B1/24]. In short,
the Bottowers were unpropitions candidates for the grantof §2 billion* of lending:

The ‘position in relation to the seven Botrowets who purported to provide

informafion about theit business is even mote ‘rematkable; the information they

gave is flatly inconsistent with the aatute of the Supply Agreements they entered
into in the following months; POC/TT18()(): 25(0)()-(v), 25(c)(Hi(v) [A1/2}.
Specifically:

Business and Management Australian Manganese Ore

Consultancy

Investgroup Busitiess and Management Excavators and Wheel

Cdnéxiltan'cy Toadets

Gardera Wholesale trade of fuel and lubgicants Australian Manganesé Ote-
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77,

7:8.;

Inkom Manufacture of rubber tyres; ficldof  Cranes, Conerete Pumps
sports and Excivators

Karinda Wholesale trade of gaseous Fielsand — Excavators
similar products
Nautis Retail trade in fuel PET

Transmoloko  Dairy processing production of Apple juice concentrate
butter and cheese

“ Over 65% of the Relevant Loans were granted within two business days of 2 loan
-application being made; of the remainder, all but one was -'appriqvje& within séven
business days of application. These periods were manifestly inadequate for any or
any proper due diligence to take place in accordance with the Bank’s internal
requirements: Lewis 1/971-3 [B1/24]; POC/{19(c) [A1/2].

(5 As their-account opening documentation demonstrated, the Borrowers could not
service theif loans, But if the rotten nature of the “lending” was. recorded in the
Bank’s accounts, the regulator would get suspicious and capitil fatios $ould be
violated. The dates for payment of interest under each of the Relevasit Lodns wete
b accordingly extended on between one and seven occasions {in relation to one loan
the date moved from 25.8.14 to 31.8.14 to 25.9.14 to 30.1.15 to 25.3.15 to 25.6.15
the Relevant Loans were purportedly discharged by the. prant by the Bank of
 further purported lending: Lewis 1 /41223249 [B1/24].

None of the Ds has even tried to answet the Bank's criticisras of the improper manner in

which the Relevant Loans were approved and granted.

Point (3) concerns D1-D2%s ownership/control of the Borrowers. This is, to a latpe extent,

established by the nature of the Relevant Loans: it is difficult to conceive that businessmen
such sis D1 and D2 would have let their bank lend $2 billion+ to companies of this kind if

they did tiot own and control them:.

However, the Bank does not rely on this factalone. We draw attention to-an cmail sent on

31 March 2015 by the Bank’s head office directoi of compliance, Dinitty Laichaninov, to a



9.

{1

®

®

@

@)

(6]

‘This was a setious ptoblem because, as Mt' Luc.hamnov

1999). It has the fQHoWﬁ:‘g'gfeatur_es:'

Tt was sentin reaction to an “‘wnplanned audit [being conducted) by #hi¢ National Bank
of Uksaine™. [D1/68/1990]

contracts |sc the Supply Agréements).” [_Di/ 68/ 1990]

Me Luchaninov was concétnéd. He had identified ways in which 24 companies,

all of which are Bbi':tbwers'; could be connected-with D1 and D2 {referred to by
Mt Lischaninovas “the Bank's shareboders”, *KI1{ie Kolomoisky Igot Valeryevich,

D1), and “BGB” (ie:Bogolyubov Gennadiy B Botisovich, [D2)) {D1/68/1993].

inéd, D1 and D2

connections with those cmnpnmes “Gre ok mdyﬂed inth guarmr{y [related p:arty

. ,mgu}a;_ions] afmr & rfr.rk-mbmnt m.{sfmm zmd. wiolation gf ratios” [Dl[ ﬁﬁf 1991]

Rathier than makea belated related-party disclosure, W Luchsninoy made detailed
propasals to: the Bank's tmost. senior execntives, Messts Pikush, Yatsenko #nd
Novikov, for the continued concealient of D1 and D2's interests. [D1/6871991]
In-pagticilir, the proposals for the “emoval of ... convertions” involved eithet the
replacement of ditectors of the 24 Borrowets ot the replacement of diséctors of -
other compasies with which the 24 Bortowers could be connegted. [131/ 68/1991]

T, accordingly, is a smoldiig gua: it shows senior managetnent of the Bank
taking delibetate stéps to coriceal DX and D2’s eonnections with 24 of the 46
Botrowers froin the Ukeinian banking repulator.

Tin those citcumstances, itis particularly notable that neither D1 not D2 has denied that they

controlled the Botrowers at the selevant time. Not have they sought to explain the

Luchaninoy Benail.
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80.

81.

82

Point (4) concetns the Supply Agreements. They are addressed at Lewis 1/9§250-269
[B1/24] and POC/420-31 [A1/2]. As explained zbove, they include 54 agteements eatered

into between the Botrowers and D3-D8 pursuant to which the Bottowers would aequire

and D3-D8 would sell large quantides of commodities and industrial equipment (the

“Relevant Supply Agreemetits™).

By way of example, on 7 August 2014, D5 entered into a Relevant Supply Agreement with
Vialint LLC pussuant to-which it would selt and Vialinr would buy 156,256 mettic tons of
Austedlian manganese ore at $320 per ton. This gave a contract price of $50 millio,
Importantly, the contract {as with all Relevant Supply Apteements) provided for the contract
pr‘ica to be paid to-one of D3-D8 before delivery of the ote: see POC/Schadule 2/¢6w 41
[A1/2/47). The $50 smiillion was paid on 13 and 14 August 2014 (by paymiesits of $35

The Relevant Supply Agreements are temarkable fors number of teasons. W give four:

) None of D3-D8 had any website, offices, staff, warehouses, workfotce or atiy
othet public ptesenice which might reasonably .suggest that it was capable of
fulfilling multi-million dollar supply contracts: POC/24(5) [A1/2].

@ Seven of the Bortowers contracted to buy vast quantities of
commodites/ 'Bqui_'_pmeut that was completely unrelated to the business activity that
they had declated to the Bank months eatlier: see para 75(3) above.

(3) The terms of the Supply Agrcements are commercially inexplicable:

2. most are for round-number sums (eg 61% are for sums of §X or $X.5 million),
something which is extrémely unusual in interaational commodities agreements
of this nature: POC/25(a)(ii) [A1/2] and Lewis 1/4264 [B1/24];

b. ‘the agreements all provide for huge sums to be “pre-paid” to I33-D8 withouit
the provision of any security whatsocvet, eschewing the custematy international
trade payment mechenisms such as the grant of an UCP documentary credit:
POC/25(2)(0) [A1/2]; and
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‘@ tnany of theagreements provide for improbably long delivery periods (eg crude

oil was t¢ bepaid for within 30 days, but could bedelivered at-any point in the
next 17 months): POC/925() and (¢) [A1/2] and Lewis 1/7§261-2 [B1/24].

DS

D4

D4

...2."'3- -nﬁﬂiﬁn;:tﬂﬂs of Austraha In.

Iron Qre (by cogtracts dated
May-to.August 2014); delivery to
Odessa sr.:a;port by Deécember
2014:

287,000 rons of PET (by
coptracts dated June to August
2014); delivery to
Dnepropstrovsk  within  one
yesr,

42000 tons of apple juice
concentrate (by contracts dated
June and August 2014); delivery
to  Dnepropetrovsk by 21
August2015.

(4) The quatitities of commodites/equipment to be supplied weze impossibly Jarge.
Specifically:*

cont:acted fobe :

of ménganese pmducts Etmn Australia
over the whole:of 2014;

() Austtalia’s. total manganese ore
production for 2014 was 7.7 million:
Collyes could - aever have delivered
30% of this-cutputin Q3-Q4 of 2014

Lewis 1/§§255-7 [B1/24]

Ouly 137,000 tons of PET -ware
imported inte Ukriine over the whole:

af 2014

Lewis 1/9260 [B1/24]

Ulkraine produeed ¢.70-90,000 tons of
apple juice conceatrate in 2014 and

impotted just 343 tons.

Lewts 1,/9259 [B1/24]

Unsutprisingly in these itcumstances, none of D3-D8 in fact supplied-any goods pursuant

to the Relevant Supply Agreements. Nor wete any of the prepayments that they teceived

The Supply Agteetnents ate key to the Misappropriatien for the reasons we givein paragraph

© Indmanys cases B3

See POC/‘[ﬂ[ZS{b)(u) and (i) and 253(d)(i) wnd (i) [A1/2]

83
returned to the Botrowers,”
.84,
59 above.
.
473

.qurce not faund abovc
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85.

80,

B7.

88.

89.

That leads on to point (5), D1-and D2’s ownershi

No D (ot even D3-D8, who were patties to them) has tried to justify the Relevant Supply
Agreements or the Loan File Supply Agreements, not to suggest that they aré not the:shams

that the Bank's evidence cleatly shows them to be.

and/or control over D3-D8. Again,
this is toa la:ge extent established by the thotoughly nncommercial a greements that D318
entered into with the Bortowets, the only plausible explanation for which is that the

Borrowets and D3-D8 wete in-common beneficial ownership.
The Bank also has @ number of other points:

M)

2 Tn English litigation in 2004 it was alleged that D1 had improperly acquired 4
majority interest in IV3: POC/§26(b) [A1/2].

E)) The former alleged ultimate beneficial owner of D5, Mr Ivan Kolesnyk, was

referred to as one of the Bank’s “insiders”™ {ie persons conniected with D1 and D2)

in the Luchaninov Emiail: see POC /126(d) [A1/2].
(4} Press articles link D1 with D7: Lewis 1/9148 [B1/24).

(5) There até fivmetous links between D3-D8, which suggest that they ate in common
beneficial owrietship: POC/§26(g) [A1/2].

D1 and D2 do not deny control over D3-D8.and no D hias engaped with the Bank's evidence
on the issue.
(IXI) CORROBORATION OF POINTS (1} TO (5)

Events since the without notice hearing have strengthened the Bank’s case on points (1) to

(3). For present putposes, we need only rely on four mattets: the first two concern the true

nature of the relevant agreements; the last two the true ownership of the Borrowers and D3-

D8,



90.

First, the fraudulerit patute of the Relevant Loan Apreements and Relevant Supply

Apieements is confirmed by the evidence adduced by D1:

o

@

That evidence seeks to .E1’9viﬂe an explanation of the way in-which-c. §3.4 billion
was cireulated between-abont 200 companies, including-the Borrowers and D3-
D)8, between Aptil 2013 and September 2014: Lafferty 2/4Y101, 111 [B2/36]. The
aim is to show that the Bink has suffered boloss, ot less thaa theloss dlaimed (an
argument we address below). Fot present purposes, howevet; the evidence is

impottant for both what it does and what it doesn’t:say.

Whatit does say:

ollowing service of the WRO, D1 and a “Yean prit tagether by him” have sought to
Cafm‘:out‘-a “wa substantial exersise indeed” for:the putposes of tracing funds using
psaitiong) daras Lafferty 2/ 1717, 18 [B2/36).”

h. The conclusions from this “brocess of reconstruciion”, cattied out by (fwer ahad)

former Barik employeeswhio wete “anars of transiction pattirns” (Lafferty 2/9920,
24 [B2/36]), include the following:

oty s creniged ﬁmﬂgg Soaps* seseral e, .. (La"ffef:ty 2/1[27 1282 /345])

.+ [as] #he relesant ehaiins .. . conld be Yenrs oF even hundreds of tramsaciions Jong, i has not
bmz pamb!e in the time apailable .. 1o ... pmdm atfilly-warked example. However, to
,gwe 2 8E0SE. gf mk . bt axamp!e fbe teiams fape ides e inviplves the sums sum of USE35.

i eyeled. - Jagh: ¢ 10 timpes ”(Laffcrty2/1]471and472

'[52;'3@

Ty some caivs, the veleiant Ghains are nnbroken — e mangy simphy passes froms iis m’i‘gz’ﬁ 1o
destination tbmggb a series gf conduity. However, in oiher cases there is-a Break Point* in

he Chiin — that &, thers is a gap ... bebien oﬂgm :md dmzwaizoﬂ, m‘b tlmr i@ rmt
tmpredintely apparent how the chain-conwects, avd jitd 710 ; s
Io originate from somewbere slte.” (Lafferty 2/970 [B2/36])

This evidence was contradxcted in Lafferty 3, whichi said that thé exercise had been caired out usmg i
bank satenrents of the sompanies iiveleed” (53(c) [B3/39]). Thc explanation belatedly provided in
correspondence is that there Wwas fio contradiction because “she Bank siatements soff-evidintly contaiiv the Bank’s
transactionat-datet.: We: say this-is plainly-an.ax-pesit facte-justificationthat, is-niot horne. out. by, the teqs of ...

Lafferry 2.
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&

What it doesn’t say:;

a. What the legitimate commercial reason was for this rematkable set of

trangacHons.

b. This point bears emphasis. The Banl’s evidence in ‘answer explained that the
money circulation scheme desctibed by Mt Lafferty *C.. bearfs] all the bullmarks of
a mongy laundering operdtion” and thar “The ‘scheme’ that Mr Lafferly acknowlidges and
describes .. eries ot for an explanation of its wature and pispose ... but-sone 35 provided”
(Lewis 3/§142, 145 [B2/30])

¢. Yet the Court will search the 167 paragraphs of D1's mdencemrcply to Levis
3 in vain for the ‘missing rationale, Instead, itis asserted in Lafferty 3/916 that
“Mr Kolomoisky.vigoroushy denies the allegativns of Jrand iads agatiist birs. “The Joaus to the
Ukraivian Borrowers were. adequarely secnred and, in ay event, 2hey busie bren repaid,”
[B3/39]

Secondly; nione of the Ds challenges the fraudulent natuie of the Relevant Loans of the

@

@

(3)

Supply Agreements:

If there was to be an explanation as to why the Supply Agreements ate. genuine,
that it really was intended that gods would be deliveted thegéunder, and that the
Bank had got the wrong end of the stick, it might have been expetted from D3-
Da.

But nothing of this sort has been forthcorning, Instead, D3-D5 focus on theit
contention that they acted as undisclosed agents-when eriteting frito the Supply
Agreements. We address the difficultics with this evidence at paragtaphs 281 to
282 below.

For their part, D1 and D2 do not (despite contesting good arguabie case until 2
‘week ago) even try to address the Bank’s points on the operation of the Bank and
the nature of the Relevant Loans and Supply Agteements. Why, for instance, were.
the Bank’s employees routinely fabricating of backdating loan documentation?

Why was the Bank granting loans to the likes of the Boirowers? How might it
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have been thouglit that the Relevatit Supply Agteements were genuine commercial
cotittacts? And why were the Loan File Supply Agreements produced if notinan
-attempt to disguise the Misappropriation?

92.  Thirdly, recent events confitrmn that D1 and D2 are thedltimate owners and/orcontrollers
of the Borrowers and D3-D8:

@

@

3) On his'own case, D1 has access to the entirety of the Botrowers” bank statéments:
the Bank requested them putsuantto CPR £ 31.14(1)(b) ol 19.6,18 [G£29088] and
39 boxes containing over 100,000 pages were provided 4 week later. It is; we
suggest, inhierently vnlikely that 46 independently-owned and controlled companies
would each have been happy to accede to requests.made by D1 fot the pravision
of thousands of pages of their banking tecotds. The fai'more likely conclusion i
that the Borrowets’ bank statements were always within D1/D2’s control beeanse

they ate D1/D2' companies,

) D1 relies on the fact that the Bank had failed to apprﬂéi;ite that thefe are two
companies called ZAO Ukstransitservice Limiited, both of which received
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payments under Supply Agieements: D8 (incorporated in the BVI) and a Nevis-
incorporated entity: i.a‘ffer{y 2/951 [B2/36]. The point takes D1 nowhere biccause
it is aceepted thattraosactions with the Nevis entity have no effect on the quantum
of the Bank’s claim as it did not receive any Unretutned Prepayments. -Iﬁ fact, it
is an own goal: the Nevis entity told the Bank duting its KYC process that it was
beneficially owned by D1 and D2 themselves (Lewis 377123 [B1/30]). Tt is,
therefore, clear beyond doubt that D1 and D2 controlled ‘at least one of the

Supp]lers, providing further support for the Bank's case that ‘they «control all of

93. Eoutthly, the Bank relies upon the matters contained in Confidential Annexes A and Bunder
this head,

o,

95.

{IV) POINT (6): LOSS

The Banl’s éase ol 1oss.is simple:

@

@

)

D1-D2 procured the grant of fraudulent lending fromn the Bank in the ampunt of
at least $1,911,877,385,

‘That lending has not been repaid.

D3-D§ assisted in the frand perpetrated by D1-D2, for the reasons: set out in

‘patagraphs 58 to 67 above, and are jointly and severally liable for the losses that

have been caused by it

In addition, and though it is not negessaty for the Bank to show as much, the Bank can also
demonstfate that the drawdowiis of the Relevant Loans and. the transfers to D3-D8. are

transactionally linked. In most cases, thete are five stages to this analysisi

@

Steps 1 and 2: When funds were drawn down putsuant to the Relevant Loan
Agreements (Step 1), they were immediately paid away by the Botrowers putsnant
to (non-relevant) Supply Agreements (Step 2). For instance, in relation to 4

Botrowet called Agroprom:
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4. Loan deawdowns were made under two Relevant Loans™ between $.5.14 and

21.5.14 in the cumulative amount of $40.25 million [ID13792/24617-8]; and.

b. Ineach case, the same amount (ot vittually the same armourit) was paid to D5
putsuant to & {noo-relevant) Supply Apreement under the following natrative:
“FOR. COLLYER LIMITED faddress and reference mumber then given] for
Prepayments ascording to the Combract NoO6DSA-2 dd 06.05.2014 for Awnstralian
niangasse o hymps, ” [D13/92/24617-8)

©) Step 3; "The Suppliets under those (non-televant) Supply Agreements returned the
prepayments that had been made about 90 days l.atcr presumably due to Ukrainian
cutrency control regulations (Lewis 1/1[2?2) [B1/24]. To continue the Agfoptorr
exatiple, the papment narrative for the teturn of the $40:25 million stated as
follows: “AGROPROMTEHNOLOGYA TOV' RETURN REPMNT PER
CNTRO605,4-2 DDOG05.2014 FOR AUSTRALLAN MANGANESE ORE
LUMPS FROM COLLYER....” (Lewis 3/Y116 [B1/30])

(6) Step4: The fReLEvant'B'artdwcf then ‘paid the funds teturned af Stap 3to opeof

D3-D8 putsuant to 4 Relevant Supply Agteethent, Here, and 4gain using thie
Agroptom example, the paymernt narrative read as follows: “FOR COLLYER
LIMITED ... .FOR FREPAYMENTS ACCORDING TO THE CONTRACT
NO30074-3 DD-30.7.2014 FOR AUSTRALLAN MANGANESE ORE LUMP*

(Lewis 3/9116 [B1/30])

M Step 5: But D3-D8 failed to comply with their obligations under these Relevant
Supply Agreemerits and the Botrowers did not tepay the Relevant Loans using any
legitimate source.

{V) DP’$ CRITICISMS OF THE BANK’S CASE ON LOSS

D1 makes a gurnber of complaints in relation to the Bank’s case on loss. Some of them
have evolved between Lafferty 2 and 3. These points, as we now understand them to be,

are as follows;

Loan4A141271 dated 19:2,14 and Loan 4A14147Ldated 20.2:14
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97.

O

@

3)

#

)

)

®)

The Bank did not p_to_per_ly analyse its case on loss before the without notice
hearing (the “Analysis Point™). This Pqint is not developed in D1’s outline
argument and so we address it only briefly.

The Unreturned Prepayments were not made using monies borrowed under the

Relevant Loans (the “Non-Relevant Money Point™). This point isdeve.lopcd-at

%768-83 of D1’s outline argument.

The Bank has double-counted the same money in vatious respects (the “Double-
Counting Point™). This point is not developed in D1’ outline argument, and'so
we address it only briefly.

The Bank did not appreciate that there were two ZAO Ulatransitservices (the
“Ukstransitservice. Point”). ‘This point is not developed in D1’s outling
argument, and so-we addtess it-only brefly.

The Bank did not appreciate that various payments relied upon related to so-called
cleatinig transactions (the “Clearing Transactions Point™). This point is
developed at 84 to 93 6F D1’s outline argument,

The monies which “pussed throngh the Defendant Supphiers® were paid back to the Bank
in dischatge of other indebtedness (the “Lafferty 2 Repayment Point?). This
point is ﬂevddped at 11100 to 111 of D1’s outline atgument.

A significant propoition of the monies advanced by the Bank under the Relevaiit
Loans was paid back to the Bank in di__'sch-arg_e of the Relevant Loans (the “Lafferty
3 Repayment Point”). "This pointis made at 1293 of D1’s outline argument.

The Bank’s case on loss is ‘selective’ and “artificial’ (the “Artificiality Point™). This
point is developed at 1§112-123 of D1’s outline atgument.

We address these P_o_i_nts in turn below.
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(V1) THE BANK’S RESPONSES TO D1's-:CRITICISMS

1. '_'I:‘}ie-_Analysis.=Pbi_nt

98. Relevance: unclear (it does not now appeat to found an allegation of matetisl non-disclosute

as 1t is not'addressed in D1's cutline arpument),

99.

wer: the Analysis Point is mistaken: the 12 Chatts demonstrate

the extensive analysis undeftaken before the without notice hearing,

100. Moze specifically:

(M

@

‘2. identifies the actual sums advanced to each

Lafferty 2 complams that .. o attempt appears fo bave been:mads at any siage to [1) 36
o the actaal sms adeawoed 1o each borvousr (anid riame was presenited 1 the Cotirt at the ax
parte bearing) ..., [ot] |2] Bk o drawidonn made by a Borrower o a payment 1o 2. Supplier.
w« The Bank gpprars, without having said s in peprss ver
snferential vave ﬁép;c.{t-;bf.mmrﬁm. I;etmm the neongy borrowed from i wd‘tbr-p@@mmﬁr
mauadde by Hire Borrowers tothe Sigpliers. ... [B2736/1112/935.1] See, to similay effect,
Lafferty 2/36 [B2/36]; the Bank’s failute to link drawdawns aad preépayments is

“curprising”.

The allegedly missing information is, in fact, contained in Schedule & to Lewis
[D6/76]. That Schedule:

telation to Agroptom it identifies the cight relevant drawdowns, their dates and
thieir precise.amounts [D6/76/18290]; and

b. identifies how those diawdowns ate linked with the prepaytnent made undey the
Relevant Supply Agreetnient. For instance, arid again in relation to Agroprom, it
explains that §40.25 millionwas paid and retucned under s (non-relevant) Supply
Agreement and then paid oyt to D5 putsuant to a _Rﬁ'lf:vg't'it'Su'p'ply Agreemient
[D6/76/18290]. In both cases the date and number of the Supply Agreements

aré identified.
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2. The Non-Relevant Money Poist

101. Relevance: loss

Summary of Ds’ position Summiary of the Bank’s answet

Of the $1.91 billion recéived by D3-D8 of » The Non-Relevant Money Point is wrong as a

which. cormipliint is made by the Bank, only  martet of analysis: the Bank is not makmg a

$366 million (per Lafferty 2} or $327 million proptietary claim.

(pet Lafferty 3) was funded from Bank

funds the remainder came from ‘The Non-Relevant Mosiéy Point is also wiong,
ndeCﬂdCﬂt funds” (Laffelty 2/1”[27 1 1 as a.matter of fact.

103 [B2/36}; Laffcrty 3, 1925, 26() and

46(3)) [B3/39)),

102, The Bank’s essential case on loss is set out in paragtaph 94 above.

103. Inlight of the poinis taken in Lafférty 2 and 3, and though D1 has failed to fileany expest
evidence on this issue, it is tackled head-on in Beketov'5 {C1/60.1]. At paragraph 12 he says
this:.

“Bluen 1f the Defendant Suppliers: received prepaynmasnis nuder the Sppply Agrzmﬂk that, from.
a tracing standpoint, consisted-af monies that mere not-extracted from the Bank via the Relevant
Loans, this wonld not change Y o anabysis, 1t wonld still remiain the case that [§) each
Defendant Supplier partigpared in fbe misappropriation of the Bank't sonics via the Relevant
Loans arid (55) the Defendant Supplier’s faihire 1o petforns the S isoply greement afier recsiving

prepaymens thereunder, by either providing the relevant goods to the Borrower or PRINIHENE tba
prepayment, deprived the Bank of the value of its collaizral under the p!ea:ge agreemenis.and the
ability to pursue the Borrower for return of the loansd funds, thereby assisting and facibitating in

the misappropriation df iy property.”

104. The correctness of this analysis is demonstrated by the following example:

¢h) A bank employee (E) and his brother (B) conspire to steal £1,000 from Fs
employer (X Bank). E steals the £1,000 when his manager’s back is turned and
gives it to his wife for safekeeping, as hie jsn’t due to see B for a few weeks. She

puts it into her bank account, where it mixes with monies already there, and
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105.

@

)

withdtaws £1,000 to give to E-a fortaight latet. E duly'meets up with B and gives.
hitn the £1,000. B hides it in an-offshore company that he has incogporated for
himself and E.

The result is that E 2nd B ate joindy and severally liable to pay compensation of

L£1,000. The fact that E'swife was involved in the process is entitely irrelevant to

that condlusion, as is-the fact that she has tot teturned precisely the same £1,000-- -

to B.

Te'would be equally isrelevant if Bs wife tad (1) an overdaft with X Bank which

‘was extinguishied when she deposited-the £1,000.and /ot (2) gave £1,00010 E from

an account maintained with another bank.

Even if the Bank-was advaricing 2 proptietary-claim, whichitis notand néver bas (see Bank's
POC [A1/2], Lewis 3/9492 [B2/30] and Lewis 8,/424 [B2/30.2]), the arialysis in Lafferty 3
would be nothmg to 'the point:

<]

@

)

“T'ake the faﬂnmngexample L1 miillionts paid from the Bank in bireach of fiduciary

duty;.‘i‘ﬁ_is received into a bank account:maintained \JyA (taking the balance from
£0 to £1 million); A then pays the money to B pufsuant to-a loan agteeinent; B
receives the money, passes it on to C, who- passes it to D, who tepays its own

indebtedness to the Bank.

1f the Bank wanted to pursue a tracing clain it Wouidnot be required to trace the
money from itself, to A, t0.B, t6 G, to D and back to itself. Tt could instead trace
the money from itself to A and then from money sitting'in A’s bank accountinto
the ptoceeds of that money, viz. A’s contractual riphts against B and any proceeds

of those conttactual rights.

That is an entirely otthodox approach. As Lord Millett explained in Poskett v
McKegwn {2001} 1 AC102,127: “.. Whersgne asset is éxcchangsd for another, a clatmant
can eleet whesher 1o follow the original asset into the bands of the nem owner or fo brace s value
into the wew asset #n the baswds of the same owner. Tn praciice bis: choica is aften diciated by.the
cirenrmsiances. ... '(EmphasiS--a&déd) (See; to ahnjl_n;t;hffC'ct, 134)
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106, But, in any évent, the Non-Relevant Money Point is wrong in fact. Asis explained in Lewis

k'

(1

&)

»

=8

97.6% of the Unteturned Prepayments were funded using the Relevant Loatis. ‘OF
the remaining $46 million, $17.3 million was financed by loans to another
Botrower and the soutce of the remaining $28.7 million could not be ttaced due
to. funds becoming mixed in an decountat the Bank’s Cyprus bianch: Lewis 3/967
B1/30].

In essence, the analysis in Lafferty 2 ignores Steps 2 and 3 in the Baak’s
:transacﬁona]-.a-nalysiS: Lewis 3/472 [B1/ 30]. More spec.lﬁca.ﬂy,Lafferty2Lgnores
that;

the Relevant Loaas were used to make prepayments under (non-televant) Supply
Agteenients (Step 2), which wete

then retuned to the Relevant Botrower pursuant to a paymient advice that said:
“ RETURN REPMNT PER [the mumber of the (non-relevant) Supply
Agreement is then given]” (Step 3), which were

then used to make payments under the Relevant Supply Agreements (Step 4).

Lewis 3 then goes on to give a line-by-line explanation as to how the above

conclusions have been reached, giving four examples:

Agropiom: Lewis 3/f174-80 [B1/30];
ABF: Lewis 3/1{81-91 [B1/30};

¢. Tekhspet: Lewis 3/1§92-99 [B1/30]; and

Intorno: Lewis 3/4100-104 [B1/30].

107. Lafferty 3 launches into an extensive analysis designed to demonstrate that Lewis 3’s analysis

Is incotrect. The essential complaint is that the I2 Charts are produced “by rferpuce ony to the
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Bank’s records of the ;_ﬁ”z;)jﬁm-ﬁr_ particular trangfers of funds between the Ukrainian Borrowers and iy

Suppliers” [B3/39/1227/934) Howeves, that account is in various respécts incomplete,

irrelevant-and plain wtong:

M

@

o

The referenice to the “Bank’s records of the purpose for particular transfors”Is incomplete.
Tt is true that the:information relied upon is contained in the Bank’s records, but it
was provided.to the Bank by the Botrowers and the Suppliets: see Lewis 8/920
[B2/30:2). Given that the parties to the relevant transuctions teparded the
prepayivients made under (non-relevart) Supply Agteements as having been repaid,

the Bank is cortect in adopting this analysis.

Mt Lafferty secks to conduct 2 proprietaty clair tracing éxétcise; to-show that the
monies diawn down under the Relevant Loans were retutned to the Bank in
aigchgfgg of vatious extant liabilides. ‘However, this exercise tikes D1, nowhere,

45 we explain above.

For present putposes, itis important to note that the contention in Lafferty 3 that
“Snongy passes Throngh a series of nearempty bank accoiunits, all on the same-day; and b wo.
possible alternative soprse” (T49(a)) is demonstrably incotrect. This can be seen by
referénce to the examiple provided at Lafferty 3/9{56-67 [B3739] and the
spreadsheet found at [D13792/24689-90] (the “Intotno Example™):

.. a. The peint of the analysis 4t JY56-67 is to establish that there is.a closed money

loop atound which $15 million paid by Intorno to a supplier calied Faberge
circilated. $15:million certainly seems to have passed from Fabergé to Valensga,

then to Ravenscroft and then to Albtoath.

b. Butthe $15 million received by Albroath on 27.2.14 was mixed with a further

$13.0407 million [D13/92/24689]. The tnixture was then transfecred by
Albzoath to an entity described as “Clendon”, which then passed the entirety of
the:sum (less $19.96) to Kalten Trade SA [D13/92/24689).

c. Kalten Frade SA then paid the money in two tranches (less $480.04) o
companiés called Brimmilton Ltd and Halefield Holdings Lid [D13792/24689].
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d. Theentitety of the $28.04 million was then split up and transferred in a seties of
4 further 54: ttansfers invalving 39 further companies, before being transferred

e. Two poiats emerge from this analysis:

i The $15 million did not pass through a series of “near enspty”’bank accounts.
~ It had §13.0407 million added to it and so had a very substantial “bossible

alisruative souree”,

ii. More generilly, this example underscores the Bank’s obsetvations about
money laundering. The two pages found at [DI3/ 92/24689-90]
demonstrate the movement— on4 sinple day — of over $28 million between

44 companies via 72 different transfets.

€Y Lafferty 3-also introduces the notion that $1.6 billion of the transfers complained
about by the Back "wai funded not by Bank funds but by indipendent funds®
[B3/39/1226/926(a)]. But, as is exphained in patagtaph 59 to 63 above, this is

not how the Barrowers saw the situation,”

{5 DT's case also ignetes the payment descﬁpﬁo_ns ;pfpvidc-d by the parties to the
transactions at:the time (see above), and so has all the halliarks of an ex pb‘,rzﬁga

justification.

108. Accordingly, the Non-Relevant Money Point does niot withstand scrutiny ofi the facts,
though it does setve to buttress the Bank’s points about money laundeting,

3. The Double-Counting Point
109. Relevance: none.
110. The Bank's answer: This is a nor-point. Lafferty 2 is unable to produce a “filly worked

exiapple” of this complaint (J47.1 [B2/36]) and ultimately concludes that it does not impact
on the Bank’s case in any event (47.3 [B2/36]).
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111

112. &

113.

114. Suirim

115.

116.

117.

4. The Ukettarisitservice Point

‘Reélevance: nooe—see Lafterty 2/951 [B2/36) (A thase transactions wert. not alleged by the Bank

o0 be the cansy gf@-;m #his has uo effect:-on the quantum of the claim").

: as we explain in pasagraph 92(4) abave, the Uktrtransitservice

Point actually supports the Bank’s case becanse it links D8 with D1-D2,

5. Cleating Transactions
Relevarnice; none — see Lafferty 3/Y81 [B3/3Y] ("Mr Lends says that slearing fransactions “rnakt

o differencs fo the guantum of the Bunk'scase”.... T agive.")

v _of Banls answer: the Bank's transactional data does not supgest clearing

transactions took place as D1 suggests.

Lafferty 2 introduces his cleating ftczﬂsacﬁﬁﬂ;peintin the following way.: (at [748. 1'-48_1.2.‘)':'

v+ Glearingwas.a faeslily offerei by the Bank fromr 2010 ...... [Le]-allowed tivo customers of the Bank
‘o ma!w mitual indebtedness withont either baving swgﬁiamr _ﬁm!r in their-account Jo rangfer to ‘the
othet....” [_B_Z/ 36]

Taking Agropton as an &xatnple, he says that (J50:3):

. The Réturn qf Pmpgymm{ i Livs 11 [of Schedule 3 to Lewis 1, [06/73 / 18277_]] birs,
_bawmn been treated as returning il the prepaymenis in Lines 3-10, which 45 zm:amct Prima facte, the
Basik showld have siade e Saord alligations in respect of thase Prepayments as i1 #n fact wrakes on regpoct
of that in Line 12.” {B2/36) ' ‘ .

The Bank rejects this analysis:

48 The prepayments teferted to in Lines 3-10 of Schedule 3 to Lewis 1 were made in
telation to Supply Agreement 0605A-2 dated 6.5.14 [D6/73/18277. ‘They
amoufited to $40.25 million.

(2 Those prepayments wete retumed to Agroptom’s account with the Bask on 7.8/14.
The payment advice telating to this repayment is quoted in paragraph 95(5) above.

Tt refets to-the fact that prepayments made under Supply Agreement 0605A-2 are
being repaid. See Lewis 3/116.. .
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3y The payment in Line 12 of Schedule 3 to Lewis 1 is then made on 7.8.14. The
payment advice relating to this prepayment fs quoted in' parageaph 95(6) above. It
refers to the fact that the prepagment is being made vnder Supply Agreement
3007A-3 dated 30.7.14. See Lewis 3/4116 [B1/30).

118. In-any event, and as noted above, Lafferty 2 accepts {at Y50) “.. for siach mrisidentified cearing

Iraysaction. . .. ather transactions by the same borrower have been ireated as roturned whew in fact they-bad . -~ — - .

not been.” [B2/36]

119. Lafferty 3 takes the position.no further. He accepts that clearing transactions make no
diffetence to the quantum of the Bank’s claim (181) [B3/39]. He also exhibits documents
which cotteborate the Bank’s position 4s to the tepayment of previous prépagments and the
making of new prepayments under Relevant Supply Agreements. [n the case 5f Agtoptom,
the example used above, the relevant extracts provide as follows [D14/95,/24983-4]

| Payee

';Collyerl;ix’nitélc.i' ' .Agroprdm.[.;..]z |

40250000 |Retum of prepayment [for] the
contract Nio 0605A-2 dd 06.05.2014
for the Australian :manganese ote

luraps.

Agroprom [...] | Collyer Ltd 40,250,000 | Prepayment [fot] the contract No
' 3007A-3 dd 20.07.2014 for the

Australian imdnganese ore lumps

120. Finally, we note that D3-D8 were themselves unawate of the fact that they bad entered into
dlearing transactions until D1 suggested as much. As is explained at D1 Skel/fn 95; their
solicitor “Gwitially identified a mich larger number of immediale repayments to Borrowers ... but [now)

corvectly identifies that many of these may in fact bave been clearing transactions.”
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6. The Lafferty 2 Repayment Point

121, Relevance: quantim of the Bank's loss.

123.

i the fact that the monies passing through thé Defendant

Supphers tnay have sr.ibsequentlj,T been paid to the Bankin satsfaction of other indebtedness

‘makesno difference to the-quantum of the Bank’s Ioss,

The point made under this head is summarised in Lafferty 2 thus: “.. she silevant mosey was
repaid fo the Bank iy satisfaction of othsr indebtedness ... (Y212 [B2/36]). We answer it in two

ways.

(1)

-@)

Fisst, by reference to Beketov 5/ 13 [€1/60.1], where the Baok’s Ukrainian law

expert explains as follows:

“Eioen if part-of the exaes same monies that the Borrowsrs recsived from the Bank wnder the
Redevarit Lioans was circislatet-back to #he Bank:for the: prrposs of discharging vartier foans (in
wholi oF it pomd); the missappropriation of finds from the Bank via the Balevaint Loans: (and
axsociated agreements) wowld remain ienremedied arid the D{ﬁﬂddﬂﬁ sl dtions i
selation io those agreentents ... wonld rewain ackionable yider Ariicke 1166 of the Ciul
Code.”

Second, by teferenice to the following example: assume thata fraudster extracts £1
million from a batik that he con’tto]s..un&err cover of a fraudulent loan to his wife
in yeat 1; that he then extractsa farthes £1 million from the bank under cover of
a-fraudulent loan to his brother in year2; and that fa yeat 3 his wife repays-loan 1
using the funds extraéted in year:2; We s;ig‘g‘&st"fhat the Following conseguences

follow:

. If the bank is content to treat loan 1 as having been repaid, then the fraudster

can hardly complain about this testilt: this is the very result that he has sought:to
achieve by causing his wife to repay loan 1 in year 3, Indeed if he sought to rely
upon the loan 1 fraud to contend that the teal loss arose ifi year 1 he would be

relying on his own wiong.

. Ttis, similatly; no answer to say: the wife would never have tepaid her loan and

so thete Has been no loss: This is because; when loan 1 4s tepaid- and<the-bank -
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126,

accepts that repayment and decides not to comiplain about loan 1, the bank pives
up its tights as against both the wife and the fraudster, The result is that the
bank retnaing /1 million out of pocket; it has no.camplaints in:relation to loan

1; and so it must be able to claim in relation ta the loan.2 wrongdeing:

c. This conclusion is entirely consistent with public policy, as we explsin in
patagtaph 131(6) below. Indeed, it is 3 well-known rule of English law that if a
debfeﬁlpay;tt_i—c;ncj to a creditor to whom he owes multiple debts without
specifying which he is repaying, the creditor is able :.to;appurﬁén,:the-;paymeﬂt~rtc>.
whichever debt he chooses: see Cbz‘t.t_"y,' paia 21—0614f. Here the position is @
Jortioré. the wife and the fraudster have themselves decided to. ,@gp;ﬁ@n the
payment to the year 1 loan and the vichm of the fraud is coitent with that

decision.

d.. If, notwithstanding these points, the frandstét wants 4o contend that the true

loss arose: by reason of his fraudulent conduct in year 1, it is for hiin to plmd

and prove this point. As we explain above, this is something that the Enplish.

Court of Appéal has already explained to DI and' D2 in o uncertain tefms; __

7. The Lafferty 3 Repayment Point

clevance: quantutn of the Bank’s Claim.

wet: D1°s analysis is wrong as 2 matter of fact (it ignores the use-of

Intermediary Loans).

Lafferty 3/123 [B3/39] says, for the first time, that a significant propottion of the monies
advanced to the Borrowers under the Relevant Loans have been used to tepay either the
same or another Borrower’s Relevant Loans™ (although Mr Lafferty also suggests here that

somie-of the monies were used to repay other loans, that argument is no different in nature

31

This is said té be ID1's “alfernative” case (Lafferty 3/9120 [B3739)). D1's ptimary cas¢ is madé at J109: Gk
e conrsey showldd 1his case proceed 0.2 Defence being filéd, My Kolomsisky’s case will be that {the Refeoamt Logny were refiaid
b_iﬂfﬂ?ﬂ{!ﬁdg doais, asset Irausfies wnd the trangfosmation schews]”. TH1 has nor filed any evidence to contradict thie
evidence adduced in Lewis 1 regarding Intermediaty Loans, the asset transfers and the taansformation
scheme: see Lewis 1/14200-323 (B1/24]. As it does not appear that-this point is being relied upbn for the:
pugposes GF the return date hearing, we say no more about it.
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to tlie Lafferty 2 Repayment point and so.is addressed abave). The result is-that the Banl’s.
loss should be §1,483,172,511 (rather than the §1,911,877,385 claimed).

127, We give two-answers.

0 Fisst, there is no-explanation whatsoever as to how the figures of §799,179,627-and
$213,033,737 have been calculated. In patticular, it is :not explaitied (1) which.
Relevant Loans it is said have been repaid, (2) whal sums ‘were repaid, and (3)
when the tepaytiients were made, As stich, it i impossible fot the Bank to'provide
a detailed tebuttal, Indeed; this is hardly something for the return date.

(ZJ Second, the likely explanation for these figures is the use of Intermediasy Loans
(see Lewis 1/9Y307) [B1/24]. Using AEF LLC ("AEP”) as an example
[D13/92/24622-3};

a OnT710.13:

i $33 million was drawn down by AEF under-an Intermediaty Loan with
loary sumber 4413579,
ii. $12 million was drawn down by AEF undetanlntermﬁﬁmry Loan with
loati itnber 4413196,
i, $45 milion ‘was paid by AEF to Kalten Trade SA ‘(-‘fK“altgn?}’j under 2
Supply Agreement numbered ST/01/65.

b, On 27.1213:
i. $11 million was drawn down by AEF under Relevant Loan 4A13197.
fi. $34 million was drawn down by AEF under Relevant Loan 4A13578,
i, “$45 million was paid by ABF to Kalten under Supply Agreement number.

ST/01/77:

¢. Alsoon27.12.15%:

E" This-conélusion i reached by reducing the amounts due under the Relevant Loans fromi $2,495,385,875 by
the agategate of $799,179,627 (described as “Repayments of a Ukrainian Borcower's own Relevant Loans™)
and§213,033,747. [described a3 Repayment of anothet Ukiainian Borsoweg's Relevant Loans:’); see Laklerty. ..
3799121123 {B3/39]. ' oy
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128.

129.

130.

131.

1§45 million was repaid by Kalten under the same Supply Agreement in
(3)(a)(iii) above, ie that numbered ST/01/65.

ii. §11 miflion was purpottedly repaid under Relevasit Loan 4413197,

di. $9.249 million was purportedly repaid under Relevant Loan 4413578,

d, Thisanalysis —which is based upon the contemporanenus information provided
by the companies making the payments — demonstrates that the purported
Relevant Loan tepay.meﬁts ‘wete made using funds advanced under the
Interiviediaty Loans, not under the Relevant Loans. Because the: putported
tepaymetits of §11 million and $9.249 million emanated fram (earliet) improper
lending to AEF under the Intermediary Loans, these repayments are illegitimate
and have been distegarded. This has always been the Baak’s Pposition, as clearly
shown on the 12 Chatt for the AEF lending found at page 1 of Schedulé 6 to
Lewis 1 [D6/76]. IfD1 was going to take issue with it, he should have done so
expressly and in detail in Laffetty 2 (his evidenee in suppott of his application to
discharge), not by-way-of high-level assertionin Lafferty 3 (his reply evidence).

8. The Artificiality Point

Relevance: sole object:
Surmiriary of Baak’s answet: the Bank does not claim in relation to the entirety of an "“-year

scheme’ and there is nothing attificial about its apptoach,

Lafferty 3 takes anothet point, under the heading: “The Selective Nature of 1he Bank’s Claim™
[B3/39/1244-6/ 1[1]91—102]. It is developed as follows:

“Tbe Bank in these proscedings advancas a claini which is; for no obvios reason, Joeussed oie an 18-month
period i1 the ariddle of what is, on its case, an' 8 yoar scheme. Lo do s0, it is requtired to take an ariiftcial
position that (a) AU repayments of lending prior to 1 April 2013 are proper, valid sepayments
notvithstanding that they were dosie with (on the Bank’s case) franduiently borrowed finds. (b) However,
all repayments after 1 September 2014 are void as improper on that basis,” (J101)

‘This is no answer at-all:
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@

3

“)

)

First, the Bank’s case is the case set out in-its Pacticulars of Claim. It tefates to the
Relevant Loan Agtecments, the Relevant Supply Agreements and the Loan File
SupplyAgteements. It does nof claimn in relation to.an “@year seheme” I D1 orthe
other Ds want to contend that the Bank’s pleaded case does naot-give rise to any
loss beeause the loss had already been sustained by their prior fraudulent condnct,
fhen it is for them to do-so. 'We refef the Coutt, in this regard, to the decision of
the Court of Appeal in 'Ldtrieft v Bogolyiibiov [2(118] 4 WLR 14, cited below.

Secondly, it does not lie in D1’ mouth to criticise the Bank for attificiality: he:
devised the Scheme; and his solicitor has given evidence relating to fiendishly
complicatedmoncymovemauts—-completcwﬂh ‘pdles’, “chains’, *loops’; “condity’ and
‘me‘r@a‘:fﬂk?—.for which 1o ¢otinetcial rationale is provided. This has all the
hallmarks of money lavndeting — see the unanswered evidence-at Lewis 3/9q142-
5 [B2/30].

Thiedly, in fact there is absolutely nothing astificial about the way that the Bank
fortmilated its claith, We cite Lewis 174270 [B1/24] in patagraph 60 above and
rely upon it here-also. -

Fourthly, the Basnk suspects that—whatever loans it picked on—it would be:met

with the ebjection that either:

a. they wete too-early and had beenmpald by subsequent lending (“Tn due conrse +. -

(DYs] sasi will be that the full amaunt of the v, debts were ropaid”; Laffesty 3/7109
(B3/39]); or

. they were too late:and.that:the real loss had arisen earlier (“Tnsofar as the Relepaist
Laans were used 1o rehay- ﬂxirfiag.ﬂékﬁ ... the Bank is #o worse off asa result vf ‘making The
Rélevant Loans” Laffesty 3/9125 [B3/39]).

And, again, if the Ds want to- plead that there was legitimate subsequent lending

that discharged the Relevant Loans, or that the loss was caused by Pﬁor; fraudulent

lending, then they can do so.
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(6)

)

Eifthly, public policy militates in favour of giving a party who has been defrauded

the widest possible range of remedies, See, in addition to the Court of Appeal's

obsetvations in Tatneft:

a. Lotd Steyn in Smith New Coutt v Citibank [1997] A.C. 254, 280C-D:

“Tor mare than 100 yoars at least English lw has adupted a pofigy of irmposing more exctensive
habifity on intentional wrongdoers thas on merely careless defossdants.”

. Nourse L] in Jyske Bank (Gibraltar) v Spjeldnaes (CA, unirep, 29.7.99):

“.. 1 reguives a spacions invagination to suppose that it sonid bethonght fair and equitabile
in.all the cirounistances that the Bank shonid be debarred from obtaining relief in respectof any
of these transactions. Indeed, the suggustion that a bank, wirich, suspecting or even Rnowing
that its moneys bave, with the connivance.of the. borrower, been frandulently misapphied in the
poise of a loan, calls it in or takes steps o preserve or enfbrve fis Security; thereby curtails #5
1ights 4o recovir its moneys, is absurd. It is entitled, withont risk of rmr}mitiﬂg;imjf o taks
every siep available to it in order to.achicve that end.”

Etherton C in National Ciim b [2015] Ch 520, [50]-[51]:

U hateer may be the pasition in otber aases, frand is special As Lord Bingbam saidin HIE
Casyalty & Géneral Assurance Lid v Chase Manbatsan Bank (2003 1.AN ER (Comea)
349, para 15: frand is a thing apart. ‘This is not a:sere-slogan. ..." T consider thas thers
are good potezy reasorss fur enabling & victim of fraud, swhith supervenesin a transaction, to-sef
asidde the transacsion 5o s Yo prrswe a propristaty vieins vves thosgh.that wifl baté prioiity pver
other wnsecnred creditars of the frawdster or of any other person who has received traceable
Droceeds.”

Einally, it is submitted that the:Comtt should'step baclk and consider thiis "defence™
in context: essentially it amounts to D1 and D2 saying that, because they ran-a
masstve fraud and money-laundering scheme. for eLg,ht years, the Bank should not
be able to recover any of the loss occasioned by any part of that scheme withoiit
unpicking it altogether (with the attendant titne and cost). Such an outeoms would
simply setve to encourage fraudsters to commit ever more complex and wide-

ranging frauds and cannot, we say, be the correct apptoach.
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E3, LIS ALIBI PENDENSAND PROCEEDINGS IN UKBAINE

@  QOverview

132, Since the Bank’s natiopalisation in December 2016, the Bankand D1 have been involvedin

133.

134,

135.

a _p‘_l'c’thora of legal proceedings in Ukraine, Cypfus and England. Dts evidence puts the
nuniberof potentially relevant Ukrainian proceedings at 600" LaffertyZ /1140 [B2/36).
Until receipt of D1’s skeleton aigtithent; twa sets of Ukrainian proceedings wete said by the
Ds tobe oEfp_arti;:ﬁlar_gigaiﬂaancc'for‘the putposes of the & alibj pendens debate.

First, 4 defamation claim filed by D1 on 1.11.17 to pictect bis “bominy; dignity and repuiation”
by seeking the retraction'of various allegedly defamatoty statemenits published by-an onling

‘magazige on 6:10:17 and 24.10.17 {the “D1 Defamation C[mm’) D1, (and‘therefore. D2)

tefers to this as the “most erwcial” Ukrainian claim.® Tt is addressed in detail below. But we
highlight at this stage. that D1 accepts that the D1 Defamation Clatin wes “Gommeied i-order
1o seise the Ukraitian cosurks of these irsmgs™ Lafterty 2/7266.6.2 [B3/: 36] For good measure, D2:

D8 have been joined by D1 4s third parties to the D1 Defamation-Claim.

Seco ndly an. at‘tﬂﬂipt‘-’by-DS—'lS to hfifﬂg* thieit ‘own @ famation claime in Ukra‘ine {fhe “D3-

the ]uﬂs,dlctton. of the Engh-sh..couxt.., Why else;would..EnglmhfcmnPamea with nio --pubhc
profilé—and who say they hiave no assets and that they only ever acted qua agent—be:so
quick to litigate to defend their “business reputation™

In his evidence, M Lafferty stated that “it i jrriﬂcéﬁa_fg-t,&m;_{dg’mﬂéﬁnjﬁﬁ:&e&fngﬂfm uderiie
[D1] and [D3-D5] pasitions that the proceediniss oight 10 bo sicped {and i favonr of which they onght 0
be stayed)?™ Tt now appears that D1's focus (but siot D3-D8's) has shifted away from his
Defamation Claimn, 4nd sigificant refiance is now placet on proceedings brought in relation
to loans granted to new bortowers in late 2016 as part of the so-called tansformation
scheme (the “2016 Loans™ and the “New Botrowess”). ™ 3$ﬁy$:_tha‘t3;ﬁ$ part of his defence
in these proceedings, he will contend that the 2016 Loatis were used to tepay the sums

outstanding under the Relevant Loans,

Lafferty 2/139 [B2/36], Laftécty 3/9144 [B3/39);

[B3/39/1252/ﬁ{146} D1’s Défatnationi Claim occupies seven pages of Lafferty 2 [B2/36/1139-1146) and
thesspr ofitheiseven.questions put-te: Mc Macchenke [€2761/1607-9). (the: seventh qutsuon,couccmcd the. ..
Kiev Injunctivn. He was notasked about the New Borrosvers” clairms).
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136. There ate over 440 separate sets of proceedings in Ukraine involving the Bank and ong ot
more of the New Bortowers, including the New Botrower Proceedings. We note that:

{1 D1 has not-filed any Ukeainian law evidence in relation to the New Borrower
‘Proceedings;

@) Lafferty 2/97168-178" s in a section of evidence entifled “proceedings brought by
PrivnBank against the current Ukrainian borrowers”. All but one patagtaph dedicated
toa discussion of the Fraudulent Loan Enforcement Claims {referred to below bist
reliance on which is now expressly disavawed by D1 (D1 Skel/204(1)), with othex
proceedings brought by the New Bottowers occupy two .sub—para‘grahs atthe-end

-of the: section;*

&) 11 has not exhibited any documents in relation to the New Borrower Proceedings;

(4) D1 has not even botheted to obtain translations of one staterment of claim on
which he purpotts to rely, and which he has had since the WEQ was served on.
20.12.17 (see D1’s skeleton p.69, footnote 180); and

5 D1 is:not himself a party to any of the New Borrowet Proce edinps;

137, We also diaw attention to the following sets of Ukeainian proceedings upon which the Ds
previously relied:

138, Eirst, between 22.11.17 and 13.12.17, 30 claims wete issued in the Bagk’s e against the
majority of the 36 New Botrowets under the 2016 Loans (the “Fraudulent Loan Claitis™),

These claims:

(1) Were notauttiorised by the Bank, were issued using deaft statements of claim that
had been. leaked or stolen from the Bank, and botc the forged signatiure of a

member of the Bank’s legal department.

s [B2/36/1146-1149]
3 Notably, D1’s JR Claim and SPA Chim occupy far more of Lafferty Z (c.5 pages) than the % of a page.
dedichted, to. the New Borrowes Proceedings. D1 .noloager reliss.on-his JR:Glaim or SPA Claim {see below). » -~
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Wete, again, instigated by D1, All but two of the 30 have been brought to an end
by thie Bank: see Lewis 1/Appendix 2/12 [D6/70; Lewis 3/9352-6 [B2/30].

139. Second, the GPO Claims were instiruted ;agéjns't_ five of the New Bottowets by the GPO in
December 2017. Those claitms also seek to-enforce:the 2016 Loans: Lewis 1/Appendix 2f1]3
[D6/70]. They:

0

@

®

“Wete also instigated by D1, having been instituted shofﬂy”a;f}‘taer1”5:m&eﬁng;w&ch:

the General Prosecator himself in a coffee. shop in Arnsterdam on.25.11.17 (as
exphined below). |

Name D3-135as third pasties forno obvious reasori;

Were never in the Bank's interests, as the Bank made eleat to-each:of the Judges
heating the GPO Claims: Lewis 2/962 [B1/29); [D7/81/18580:18595).

Have 4ll been sought to be withdezwm by the GPO (one case has been formally

.-\;ﬁ;hd;mm in theee others the GPG‘S;'RPPHGﬁﬁm t6 xmthdmwthecasus pending)

o, it1 one <ase, dismissed on the metits (Lewis 8/46 [B2/30.2)):

140.. 'The:Bank’s pesition in relation to all of theabove proceedings, in outline, is as follows:

E63)

@

None-of the proceedings relied on by the Defendants is sufficiéntly closely telited
to the Bank’s fraud claitns in these proceedings (the “Banlk’s Claim”) to satisfy
the precondition to the possible application of Article 34 of the Regulation.

It is not :i‘expedieﬂt?" to heat and deterrnine the instant claitn andaﬂy othier claim
t_c)gether to avoid the risk of irteconcilable judgments; (1) as a matterof Ulkratnian
procedural law, the Bank’s Claim cannot be brought by way of eounterclaim in the
D1 Defamation Claitm; (2) thete is no prospect of the many hundteds of othex
allegedly related proceedings being heard together with the Bank’s Claim; and so
(3) there is alteddy an inherent and unavoidable risk of irreconcilable judgmients in

different proceedings. For these reasons, the Article 34(1){a) condition is. not met.
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)

Enforcement of ariy Ukaifiian judgment obtained by the Bank will be fought tooth
and nail by D1 on the basis that it was obainied by improper pofitical infliience.

Itds plainly not “hecssary” o stay these proceedings for the proper administeation
of justice, as is ‘required by Article 34(1)(c). To the contraty, a stay would be.

inimical to the intetests of justice:

a, D1 does not trust the Ukrainian court systern: he has twice dccused the Kiey
Coutt of Appeal of bias (Lewis 3/1431, 436) [B2/30] and has filed evidencé
dsserting that decisions against the interests of his close associates have been
impropetly procured by the President (Kolomoisky 1/9Y54-62 [B2/43]. Forits
patt, the Bank is concetned that D1 can manipulate. judges in. Ukraine. For
instanice, on 1512.17 D1 obtained tm._ihju_i;lcﬁon against the Bank and HL frem.
the Kiev coutt in highly questionable circumstances that are now undes

investigation by the relevant authorities in Ukraine.

b. The Bank needs an Enplish judgment for the purposes of énforcement. An

English ]ugmentwill be enforceabls under the relevant European treaties and
putsuant to simplified procedures in a large number of Commonwenlth
judsdictions. By contrast, if the Bank wete to obtain judgment agdinst D1-DI8
in Ukrzine itis neat inevitable that enforcement would be resisted on the basis
that that judgment was procured by improper political pressure. 11 has already
said in no uncettain tetms that he regards this claim as being pat of 2 campaipn
of political “persecution™ and as being “politically metivated” (Kolomoisky 1 /44
[B2/32); Latfecty 2/9269 [B3/36]).

¢ D1 hasnade 4 congerted effort to manufacture an entirely artificial fis afibi pendens

defence by instituting or procuring the institution of the defamation
proceedings, Fraudulent Loan Claims, GPQO Claims and New Borrower
Proceedings described above,

d. The proceduses of the E_'ngli‘sh coutt are far preferable to these adopted in

Uktaine for the resolution of a fraud dispute of this magnitude and complexity.
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141. Indeed, D1 appatently agrees that this claim should be litigared in London, He has told the
press the following: .. I buliese:that the London conrt is the urisdiction wbere the parties wil have o
apenly show everytbing, tell Bow it was and what was not,” Lewis- 3/9400 [B2/30]

142, TIn this section we addisss:

@ Sectian I1: The lawon £t akbi pendens and rﬂamd"qu.%dings-@aHS' 143 - 165). . ..

@ Section IIl: -T'hﬁ-rélevant;chrdnolqu:- (paras 166-).
3 Section IV: The D1 Defamation Claim: {patas 167 ta. 192),
# Section V; The D3-D5 Defamation Claims? (paras 193to 202).

{5 Seetion VI; The New Borrowet Proceedings: (paras 203 to 223)
(5 Section VII Other Ukrairian proceedings: (paras 224)

{1y Lisalibi pendens and telated proceedings: the law

143. The question of whether the Ukrainian proceedings are 2. basis on which the English contt
should stay-or dismiss the English proceedings on grounds of fis alibi pandns is governed (1)
in relation to D3:D5, by Aticle 34 of the Regulations (2) in refation to D1 and D2, by Article
28 of the LC:and/os CPR3:1(2)(f); and (3) in_relaﬁon-%‘o- the BV Suppliers, by the forum son

conpeniens riles. We take eachin turn below.

144, Article 34 provides:

“Where ....an.action is pending befors a sosrt: of a ihird State [ic Ukraine] af atime when-a conrt ta a

Mepiber State fie Bugland & Wales] is seised of an action which is felatod to the action in the cour? of

the third State, the court of the Mevrber State ynay stay the proveedings of:

(a) it is escpedient to heiat apdd determivie the related actions together lo avoid the:visk of frrecancilable
Sudgments resiilting from Separdte procesdinisy

(B) it ds excpecizd that e conrt of the third Sivts will giwe a judgment capab
where applicabls, of enfarcement-in that Membor State; and

of recognition and,

(c) the conrt of the Member State is satisfied that a stay is pevessary for the proper adminisiration of

ustice.

145, The Recitals to the Regulation ‘provide the following guidance:
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147,

148,

“(23) This Ragulation shontd proside for a flexible mechanisn allowing the conrts of thé Member States to

take into acconnt proceedings pending before the conris of third States; mzszdmng;ﬁ  particularwhether
d judgment of a third State will be iapable of recogniton and s ﬁmmﬂt d z‘be Memb&r State
concerned pnder the law of that Member State gud th X :

2. broper acdmii

(24) When taking into acoonnt the proper adminisiration. of justice, the conrt of the Mensber State concerned

showld assesg all the circumitances of the case befort it Swely circammstancer sy includs connections
between the fac the pariies and the third State cont be stige to wbich the
Droceedings in the third ) zafe bave progressed by the time pmcefafmg.r dry iitiated in. the comrt of the
Member State.and whether or not the conrt of the third State can be excpected to give  Jutigment within
4 reasonable time. That aisessment may also inclyde wonsideration of the guestion whether the conrt
of the third State bas exclusive jurisdiction in the particular case in drcumstances where a conrt of a
Member State woritd have exclusive furisdiztion.? (emphasis supplied)

Atticle 34 accordingly raises five questions:

&

@
)

¢

®)

Was the foreign claim. “pending” within the meaning of Article 34 when the
English coutt became “seised™?

Is the foreign claim related to the Eng]i.éh <laim?

Is it expedient to hear the foreign and the English claims topether to avoid the fisk
of irreconcilable judgiments? “

Will the foreign proceedings give tise to  judgment capable.of recognition and
enforcement in England?

Is the stay necessary for the propet administration of justice?

* and “seised”: as this issue is only relevant to the D3-D5 Defamation Claims,

we address it in that context at paragraphs 193 to 202 below.

“Related actions™: the stiuctute of Article 34 requires the court to determine as a
preliminacy matter that the two actions are “related” before it can considef whether to.stay

proceedings. The following principles apply:

)

First, the question is whether the Ukrainian “@tion” is related to the Enplish

“action”. That involves consideration of the content of each set of proceedings

(claims, defences, counterclaims etc.): Reseatch in Motion v ¥ista [2008) EWCA
Civ 153 at [36].
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©)

Second, the guestion Whétﬁat'lnm;;q‘eﬁiﬂgﬁs are “rafated” Is 0 b;éijndged at the date
of the heating of the application: Lehman Brothers vy CMA [2013] EWHC 171
(Comm) at [70(3)]; The Alexandros T [2013] UKSC 70 at [75].

Third, consideration of whether actions are telated will requite the court to
consider the matters raised in Art 34{1)(a)-(¢), viz, (a) expediency and risk of
umcnclﬁhkjudgrﬁentaﬂ)) enforceability 01’?&& thitd .sfa:tc‘s.judgi-‘ﬂcn.t;;;and {all
the circumstances of the case-and interests of administeation of justice; see, by way
of analogy, Att 30(3).”

Foutth, while the coutt wﬂl tike 2 “broad common-sense @pma:b” to the question of
whethier: acﬂons are related’ for the putpose ofArthle 30 (le, actions in two Member
States),” we subrmit. that if an. action is pmceedmg;;m a non-Member State, a

narrowet approach should be adopted, because: (1) there is nio.assumption that the

non-Meriiber State’s cousts provide the same quality of justice as those of the
Member Stare; (2} thete ate-no-defaul rccogmﬂon and eaforcement: mcchamsms
for any ]udent obtaisied in the non-Mi:iiber State, and aceordingly (3) the
underlying policy of the Regulation - to -_avoid,lrff:tfﬁﬂ?eblc judgmﬂﬂtﬂ within the

Member States — does not-apply.

Fifth, while the qouit-'sé;uld take into-account the po'temi’ risk of'ifremncﬂablc

Amde 3@, “4t _[z_.r] apsn o @ vourt fa zarkmw!ed.gg:,a cosnection, or'a risk of irrecontilable

judgments, but-to.say that the connsetion is-not sufficiently close; or the risk not sifficiently great,

1o ke the ations velated for-the purposes of the Artick...”: Research in Motion v'Vista,
supta, at [38]-[39).

Sixth, proceedings may be “elaied” as = resylt of verlaps in questions of fact as

well as questions of law, although the overlap “winid bae to b paints which swonild or

R ]

a8

“Fhis provides ag follnws “F or: b prgposes of this Arliefe, actions are deenred to Be.related wherv ibsy are o closely somnected

shat it is expedient 1o bear and deteniiivg thinr togetber to.avaid-ibe.vick of irréconvitabls fudgreerits réstltisig from: ssparate
pmmzﬂrngy

See Sarrio v Kuwait Investuient 11999] 1 AC 324t 40-41 (on Article 22 of the LC). The broad approach is

justified if the procesdings are in two Member States. fn that case thie Reguilation deerms that attions are

selated “where they are o slosaly comnected thai it is. expedient to hear anid deterimiie thers Yagetber to avoid the risk of
inrecondidably jivdgmenis” (Act 30(3)),.a0d any,jndgmmt obtained'in ong actica, mllhﬂresngms:ad and enforced. .
in the other Member State under the Regulation,
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mjgbz‘ _ﬁ!‘?fl:dﬁ e.r:enzizrfpwr of the basis cy’ the jﬂdgﬂfmz‘: ﬁcﬁwjy pzmt gf their res j}s:aiirafa

) Seventh, if one party creates a risk of irteconeilible juﬂg_i_i’:&n‘_t‘s (for exatiiple, by

refusing to agree to have both actions heard together and insisting on proceeding
iti the foreign court) it is not, open to that party to saythat the’ English proceedings
should be stayed as a tesult: Tel
[2013] EWEHC 160.(Ch) at [66].

ision Autonémica v T gina. Contenidos

8 :Ein-a]lg,- if one set o'E_procnedings is hopele'fss then Atticle 34 should not &pp},y: & Zf
that siich prﬁmdygg: are preposierous, fo the point of being nuarguable; that is a pratter which
the vonrt is ‘entitled to take into aciount” EasyGro asy Rent a Car

12,10.17).

‘We fiote that; in 2 pumber of cases, the mere fact that two sets of pxoc'eedingS'raﬁse' from

the samxe background facts and/of relationship between the parues his ot led to o stay

being granted under Article 30” (or its predecessor): see Reseat y Vista at
[37]-[39]; Teademark [2009] EWHC 3285 (Ch) at [36]-[48]; WMS
Gaming v B Plus [2011] EWHC 2620 (Comm) at [46], [52]-[57].

* Atticle 34(1)(a) requires the coutt to consider (1) whether there is a risk of

itreconcilable judpgments resulting from separate proceedings; (2) if so, whether it is even

possible to hear and determine the related actions togethers and (3) if so, whether it would,
be expedientto do se:

(1) Whether there is a risk of irreconcilable judgments is likely to form part of the
assessmient of whether the actions are “related” (see above). Under Article 30 it
was only necessary to show a risk of “conflicting detision?” and no “mutually exciusive
tegal consequences”. see The Tatry [1999] QB 515 at [58] (EC)); Sarrio v Kuwait,
supra; Dicey at 12-073). Thus the coutt would considet whetheria decision.on an.

issue of fact or law in one action may conflict with a decision on the samne issue of

3y

Providing for a stay of proceedings in one Member State if thére are related proceedings pending in another
Membet State. Proceedings are deemed to be related under Article 30(3) if “ibey.ars so clasely conneeted that it iv
~epecliesd do.hedr and defermine. then.dogether fo avaidl Ibe.risk of irreconcilablefwidgrents resulting frows dparate Pivcteding.” v
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fact or law in the-other action, even if the issue was not central to the cause of

acton.
(2) However:

2. The“broad” analysis of whether there is 2 risk of itreconcilable judgtments which
applies under Article 30 should not be applied to cases under Article 34 The
ECJs putpose in construing At 30 so broudly in ‘The Tatry was to ‘ensure
eongistent judgments throughout the EU (see [32], [49]-[53]).

b, But the same réascnitig does not setessatily-apply ro Asticle 34, because third
states ate Hiitside. the mutnal fecognition provisions of the Regulation. In Re
Zavarco, supra, (one of the few reported cases under Art 34), the Judge held
that Att34(1)(d) would only apply if the ovedap was ane which cancerned issies

thtir fos frdisara offect, dbsent which they would not b itreconcilable:” That is 2 siricter,

which “wouldor might forar an essential part of the busis of th pidgents, ffes
and moreappropriate, test than that laid: downi for cases-under Asticle 30,

¢ 'Bwen if the “broad” appreach is adopted, the fact that -there is “a™ sk of

irreconcilable judgments does not automatically lead to a stay.

(3) One of the creial questions in deciding whether to grant:a stay is whether it is
possible to hear and determine the related actions togethes. Under Arficle 30 {ie,
related actions in Member States) the. secorid court may decline jursdiction in
order that the two actions can be consolidated in the Hrst court (sce Art 30(2).
Whete, however, the position is that the action within the third sfate ‘gamt be
‘consolidated in the coutts of that state, there is a.risk of irteconcilable judgments
in that state jtrespective of whethet a stay is granted hy'tl%ic__ Membet State coutt ot

not.

151. Consolidation and “heard togethes”; Ds contend that the ability to consolidate felated

proceedings is ‘not 2 prerequisite to a stay under Asticle 28 LC*® ot Atticle 34 of the

. Dlsskeletonpaca209. . . -
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Regulation.” They rely on the decisions in Nomuta International v Banca Monte Dei.
Paschi [2014] 1 WLR 1584 and Re Zavarco, supra, for the countetintuitive proposition

that the eourt can grant 4 stay on the basis that #5-exxpediont to hear and delermine {the actions]

tagether 2o avaid the risk of irreconcilabl udgnients resulting from separaté procecding?™® even ifit is not

that is- wrong.

)

@

@

The wotding of Article 34(1)(a) and Article 28(3) is cleat that, in order to fulfil the
criteria laid down in those patagraphs, it-must be possible to. hear and detertmine
the actions together. It does nat say “i would have been expediont 1o hear and determine
them logeths?” (as syggested in Reé Zavarco at [38]) or that it is “desirable”, even if
not possible; to hear and deterrnine them together (Bder ] in Nomuia at [57]).

Eder ] in Nomuta considered that i does ot necessarity follow from the fact that it may
ot be capable of bemg the actions togesher in the conrt firi? seised. .. that it would not, ix
principls; be @dimr 1o do 50 But the chulanm and the LC 4re concetned 'with
reality, not hypotheticals. The fact that two actions would i theory be capable of
being joined does not answer the question-whether it would be expedient for one
action o be stayed in favour of the other. Wheteas if one action could be
consolidated with the other, and heard and détetmined together, the positiosn
would be different.

Eder ] Wwas wiong, in Nomura, to distinguish or refuse to follow at least two
decisions in-which the courts held that it was necessaty for the related actions to
be capable of being heard together before a stay could be granted under Article 28
of the Regulation.

a. InJP Morgan v Prisnacom AG [2005] 1 CLC 493 at [57]-[58] Cooke ] held that.
the. three actions “cauid not be beard iogether. .. besanse they proceed on a different footing
and it wonld plainky be inexcpedient for the [Einglish] proceedings in this jurisdiciion to be

conjoined in any way with the German actions. ..

a,

D3-D8' skeleton paca 33.
ie, the crteria in. Article 28(3) LC.and Article 34(1)(s) of the Regulation... -

74



152,

b, That decision was cited and followed in by Arnold ] in Television Automica
i s [2013] TLPr 445 at 60}
“the Spanish Pmmdzrgg.r and the Erxg&.rb Pmeedzngq' are wiot “eluter wiith the weaning

af art.28(3) . A a'resnlt of Tvagina’s Stanse, here is o possibiiity of Tmagina's action and
TV 1 s action being beard and datermined together: of. [.P. Margan Burope Ltd v Primdeom
AG [2005] EWHC 508 (Commy), [2005] 1 CLC 493 at [57]s
@ David Donaldson QC justified his conclusion in Zavarco by postulating that, if
thiere are alteady patallel proceedings in 2 Member State and non-Membet State,
“ip4s harddo see. bow the actions canld:in practics ser e hoard and detérmined Yogethor” But
that is wrong: The coutts of third states may have tules for'the consolidation of
related pf@‘eecfdih_g;s. (5o that the-claim which iS”St_#ch in the Member State can be:
brought in the related proceedings in the foreign court). Butif thete:ate 10 such
rules in the foréign conrt; and tﬁei Bnglish action. cannot be heard together with
the action in the foreign: coust, then i€ is nat possible to heat and deterrmine the

claitns togethier and the ctitetis in Article 34(1)(z) are not satisfied.

Inany event, we niote that Eder J's commentiat [45] that the “fact that it may fiat be r@aﬁfew
possible to bear the actions together-in the cours first Seised may Provide an unanswerable or at leust eompeling
a@rmmf:‘ﬂfﬂnﬂr-gf iﬁe_. eoiirt second sesen smmﬂngfbe discretion: nudsr aréidle 28(1 ') tu refinse a stay”
If the inability to consalidate proceedings s not.a threshold issue, it is, we submit, a 'very
sLrofig reason ag&lnst the gtant of a.say. The tisk of conflicting judgment retnging even ifa
stay {s gtanted. Furthermore, theteisno justification for the Bank’s claims (on which inteest
rans at §569,634 per day)‘“ 16 be stayed to await the cutcomne of other proceedings in
Ukraine.

Recognition and enforcement: Article 34(1)(b) tequires the judgtment of the courts iri the

third party state to be capable of tecognition and enforcement in the Member State. A
Uksainian judgtment may be enforced in England under the common law rules (see Briggs
pp.758, 761}, Similarly, at common law a Ukrainian judgment is capable of fecognition in
England if the Ukrainian conrt has jurisdicion and its judgment is final and conclusive. A
Ukrainian judgment weuld not be tecognised or enforced in England if, Znter alia, it was

43

4

It does not appear that Eder’| was.addressed on the penciple in Qulch_cster Estates v Cariton [1986] Ch,
B0rat-85;and tis reasons: for- i:]lstmgmshmgtlm fwa casesweceunconvineing,. .

[A1/2/30/964(a)]
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obtained by fraud; enforcement was contrary to public palicy; ot the Ukrdinian proceedings
were contiary to natural justice: see Dicey, 14R—020(2), 14—030 to 14—044, 14R-137,
14R-152, T4R-162.

Given the types of Ukrainian proceedings relied on by Ds, the osly conceivable way those
proceedings might be.recognised in England is by way of estoppel, The question whether
an issue estoppel atises in Enghsh proceedings from a forelgn ]udgmtnt is govemed by
English law: “fisiwe] e.rz‘appel & 4 atter ﬁ:r the Jexc for?? Carl : :
[1967] 1-AC 853 per Lotd Reid (with whom the- majoﬂty agzteed) As a matter of English

law, an issue estoppel may arise if the judgment in an earlier claim ‘was’ (1) of a coutt.of a

competent jutisdiction, final and conclusive, and on the merits; (2) between the same parties

oF privies; arid (3) the issue in the later claim, in which the estoppel s raised as a bat, must
be-the same issue as that decided by the judgment in the eatlier claim.®

() The question whether the judgment was “final and conclusive” and “on the
merits”, and what issues the foreign judgment decided, are question to be
determined by the foteign law.*

(2) The parties (ot privies) in the eatlier claim relied o as creating an estoppel, and
those in the later action in which that estoppel is.raised as-a bar, must be the same.
The question whether thete is a"‘_pri_vji;y of interest” hetween the parties to the first
and second elaim requires an assessment of “_(.‘a_‘_) the excient fo wﬁk‘&?ﬁuxggﬁa@ bad
an inberost in the subject matter of the previous action; (b) the ectont to-wiich the yew pariy can
beé said fo be, in reality, the pardy o the original procsedings by reason of bis relationship with
that party, and (;)-against this background to ask whether it is just that the new party showld be
bornd by the outcome of the previous litigation. A shared commércial interest in the
outcome of the first set of proceedings is not enough; equally, the court must
respect the separate corporate personality of corporate litigants, who ate ‘not

necessatily privies of their shareholders.”

5
#

47

The Sennar [1985] 1WLR 490 at 499,
Carl Zeiss at 919C per Locd Reid: “if seems to 22¢ to veige on abstrdity that v shoutd rageard ai comilsive fius England]
sonmeshing in the Gernan judgment which the German conrts wunld 1ot rigard as conclusive”.

Standasd Chartered Bank (Hon g Eong) Lid v Independent Power Tanzania [2016} 1 CLC 75G at [31}-

[33]..
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156.

(i) Article 28 of the L.C

(3) Any judgment given in foreign proceedings does not necessirily give tise to an
issue .céftt@ppé,L Ax Lord Reid -{_:xpla_ined in, Garl Zeiss at°918, there.ate “practival

dz:ﬁickiﬁes ﬁé.gl- a ﬁgféndam- in deriz‘:’iy;g Mra;bw.-,.-awx in,t)ﬁzfrrmﬂmjy, he should incwr fhe tronble

 case went against by

(4) Equally; even if the criteris foran issue estappel areotherwise fulfilled, a daim may

not be batred an the basis that "—-"2‘5% ba.r becorns amfb&k ta pmy ﬁ)ﬁﬁéfmakﬁa!

silich condd net l_ry Mm‘na‘x&ie : dg&g@gﬁe :baqe b;ee;;.-addmd i ﬁfm._@ ,gm&ﬁﬁéf?ﬂa-

Administeation of j

tice: Article 34(1)(c) toquires. that any stay of proceedings in a

Mermber State be in the intetests of the proper adninistiation of justice. That requires the
coutt te consider “all the tiroimitaney of the cast™ (Recital 24) including () the stage reached in

both sets of pm'ceéjdiﬁg;; and the likelihood of a judgment in. the third state -within a

teasonable titme; (i the proximity of the coutts to the subject mattét of the case®; and (iif)

the “standards of procedural faimes?” in.the thied stat€’s coutts.
In eelation to the last of these points, Briggs’ comrpentary isas fallowws:

.. Tt seems fikely that 2 conrt miay be pevmitied 1o mike somne sort of assessment of whether the foreign
mm v one whose procedure seems likely 1o measnre wp o stakdards of provedural Juirness and general
switability o serve ai the subsiitute  for-av adudication & the conts of @ Member State. No doubt there
ate sensitisities borsy.anda fist rf mzmtms mba.fe mzmtr arn.nof tv lze z.'mrted w.ri! med iahe ﬁm;d ﬂ!mwbere,
bﬂttfﬁesﬂﬂezwaet £ g o seddar. 1, : it

w0t o if it has doubts about the guatsty of the adh
dm{mam order.”™® (emphasis supphed)

157. TheL.C contdins no equivalent to Articie 34 of the Regulation govetning the circuinstances

in which the Bnglish courts miay stay proceedings in favour of proceedings in a non-

Convention state, It does, however, ‘contain :provisions which provide fot the coutts: of a

Spencer rer & Ha dle Res udlcata (4m Ed)at 8. 33, 17.21£f.
Y, d 1 [2012} LL.I} 7 at. [3&] {41} pex Giosmr.]., e

Brigas, para 2293 (page 345)
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158,

159.

160.

161.

Convention state to stay “refafed actions” in favout of proceedings in another Convention

state under Article 28:

“1. Wher ritated actions are pending in the conris-of different States bound by this Comvention; any conrt
axber-that the conrt first seised may sty #s proceedings.

2. Where these actions aré pending as first instawee, any court other than the conit first seised may alva, on
the app!mrﬂoﬁ of one of the parties, decline jurisdiction if the court first seised has Jymrdtdm; over #he
actions iy guestion and its law permils the consolidation thereof,

3. For the purposes of this Article, actions are deenred to be reloted whers. they. are sp closely corneeted that
£ Js expedint to hear and derermine them together to awid the isk of irreconsilabib. Jeidpmments resviliing
Jrom: sepurate  Proceedings”

For the purposes of the ax parte beating the Bank noted that there was suthority that

suggested that. Article 28 LC could be applied “reflexively” fo related procestlings ina non-
Convention State (whilst reserving its position ori the return date). The better view is that

Atticle 28 eannot be applied “reflexively” in that way.

First, the LC contains no equivalent to-Article 34 of the Regulation which provides for:the.
ccourts in a Member State to stay procecdings in favour of the coufts pf a non-Member State.

Ir.ls, of coutse, open to the Convention states te-introduce such 2 »pt_tﬂfisidf;._ iato the LC

(using Article 34 of the Regulation as a model), but they have not done:so. The LC should

‘not be construed as conferring 2 powet to stay ptoceedings in favour of non-Convention

States which it plainly —and deliberately — does not include,

ssuv Jackson [2005] ILPr 25 the EC] held that if jusisdiction was established

on grovinds of domicile under (then) Article 2 of the Brussels Convention, there was no

scope to stay proceedings on forwm soi conveniens grounds, The Advocate-General expressed.
the view that even if related proceedings were pending in Jamaica before the Rnglish coutt
was seised, Article 22 (now Article 28 LC) “does no# 's":rprir:gipla fadl tobe @ﬁli’ﬂf" (pata 25 4)._

Third, despite some confusion, the better view of the English cases is that Article 28 T.C

cannot be applied as if Ukraine is 2 Convention State when it is not:"

(1) In Catalyst Investment Group v.Lewisohn [2010] Ch. 218 BatlingJ held that
the coutt could not stay English proceedings in favour of proceedisigs in Utzh on

51

All of the cases are under. the, Regulaiion, nor the LC.. . .
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@

the basls that Article 27 of the Regulation applied “reflexively”. The Judge. did
accept that he retained a discretion to stay proceedings “wbish are vexations or

appressive or otberwise an abuse of process” (para [100]).

(Divorce: Forum) [2010] EWHC 843 (Fam) Miss Theis QC
(sm:mgas ! Deputy ]uc]ge) held that itwas opcn to the courtto: stay Engllsh divorce
.Vsuc,h. a pewer it would lead to a risk of urecon_cx_lable Judgments in the two
Jutisdictions-and an “wndestrable Jacusa i the law, as-there will be no smechanisn &g Place for
resoluing this sifuation with the consequence of both proceedings confinsing. .. (pura: [149]). As

“to that decision:

a. Ifthereisa“lawnd” in the LC1 itis delibetate one. The Cotiverition:States could
hawe adopted an amendment to the L.C in line with Article 34 of the Recast

Regulation, but have not done so.

b, TheDeputy Judge did fiot apply Asticle 27 or 28 “rgflexively™ (i, 2s if the USwas

. 4 Member State). Instead, she considered whether she should exercise: 2.
discretion ‘to stay the English proceedings in accordance with ordinary forum son
convenizns yules (see paras [154]-[156]). That approach wiis ditectly confraty to the.

po v Gilson Investments [2012] EWHC 721 (Comin) the claimant
brought proceedings in England to resolve a dispute as to the ownership of shares:
it a Uktainian company following a shate sale agreement with the defendants-in
2002, The defendants meanwhile had brought ptc‘meéd"iil_gsiﬂ Ukraine Sﬁﬂklﬂgtheit
restoration to the shate register in Ukraine (to which the claimant was 4 “third

patty”). We note the fol]O‘MiiE:

a. Andrew Smith ] explained his understanding of the dectrine of “reflexive effect™
as follovws (at [127]) “The argument that the aw does riqwire a riflexive application of thess
drdicles of the Brussels Regulation (rather than the law showid do- s0) does not, as'1 see 4,

swppose that the Brussels Regfriatian itself confers on the court the pwer 1o défﬁﬂe ﬁrn';i‘&cﬁaﬂ

it nativital Vi bere tlie CPR fuclide a fiower to sty 1hé wholé ofﬂbdrt of iy proceedifies br
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of the Brussels Repulation, The argument for giving some articles reflexcivn. effoct és that 1his is

regitired in order 'té & lfect 0 the prpose (albeit not the lester) of the Regnlition. If the court

acespls this argument and therefore decides not Yo acegpt jurisdiction, to my #iind. ., the propes
Jorm of order is 19 sty the proceedings. ™

b. Howevet; instead of consideting the question whether he should stay
_proceedings-under the Court’s inherent jutisdiction or CPR 3.1(2) (6), he went o
to addtess the question “mibether artice 28 would apply if Ukraine were & membor state®
(pati J1 67]) That was, on his own reasoning, the wrong question: the right
question was whether the English court could stay proceedings -under CPR
3.1{2)(8) without contravening the letter or purpose of the Regulation.

c. Inanyevent, theé decision is sgrictly obifer on the reflexive effect of Article 28 Lc,
because Andrew Smith decided the case ptimarily on the basis of the reflexive
effect of Article 22. Following his reason at sub-pata (1) above, itappeirs that he

' granted o stay under CPR 3.1(2)(f) (sec pams [154]-[155]), although he later
contragted the powet under CPR 3.1(2)(f) with the “reflexive effect™ of the
Regulation (pata [199]-2007).

[ In Law Debentute Trust v Plaza [2015] EWHC 43 (Ch) Proudman | considéted
s (obiter) that “4 may be open 1o me to apply Article 28 of the Regulution reflescively” (pata
[90]) but she made it clear that she was not deciding the point: “it sems fo me that
the question of the nature of lis alibi pendens (that is do sqy, whether it is mierety-a constituent
Jactor of Joruns won conveniens and, if so, the effect of Owtsu ) is one that merits fill arginient,
While 1 send to agree with Andrew Seith | in Ferrexqpo that the Conrt is not. botind by Owyst
to stject the 4is alibi pendens argumint, 1 can and do fimit ey decision to the fact that the Deed
of Settlement contains an exelusive jurisdiction clawse...” (para {1 17]).

162. Accordingly, we submit that:
(1) Atticle 28 L.C cannot be-applied “reflexively”;

{2) the decision in Caralyst is to be preferred.to that in JKIN; and.
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163.

(3) if the English court has '_’1uﬁsdi‘c_ﬁ0nundﬁr the L.C, the English court rétains 4
discretion (under its inherent powets and/ar CPR 3.1(2)(f)) to stay English
proceedings In favour of proceedings i a non-Convention State, but it shauld
only exetcise such 2 power if (i) the English proceedings are opptessive ot an
‘abuse-of process; or () thete ate othet compeﬂing citcumnstanees which jiistify a
stay (sce-Catalyst at [100]; Ferrexpo at [199]-[200])-

We aceordingly disagree with paras 154(1)-(2) of D1’s skeleton; agree that the coutt has-a
powet to stay p};o;cgedings;ugdéf CPR 3.1(2)(f) as set-out in pata 164 below; and agree with:
the poinits made at paras 154(3)and (5).

164.

Thie coutt has & general case management power to stay proceedings pending the tesolution.

of a laim in another foram, albeit the powet is to be excecised “any... i raie and comprling

circumstancs” 22 1 0o stay is available under Atticle 34 of the Regulation or Article 28 of the

LG, we sabinit that no stay shoald begranﬁ:d under CPR3:1(2)() or under aay inherent

jutisdietion:

165.

— that the existence of related proceedings overseas will lead to a stay: see JSC F

‘The court will; in relation to D6-D8 anly,* take into account the existence of proceedings

in another jurisdiction: Dicey -at 12-043. But there is 0o presumption — &ven white &

claimant brings overlapping proceedings agatnstthe same-defendanitin different jurisdictions

v Khrapunov [2617] EWHC 2702 (Comm), [48]£L.

52

53

The pc.rwer o stay proceedings on case management grounds.must not be exercised so at to circumvent the

decision in Owusii ‘v Jackson [2005] QB 801 that rio such stay can be pranted on forun. sen consetiiens
grounds if the coutt has jasisdiction under the Regulation. Itis:not permitied to “delrere by the back door a resiit.

agas:mt wihich:he Conrt of Justice has logked ths front door”. See Plaza BV v Law Debentuee at [81], [123]-[130};
y at [199}-{200].. - ,
See Ownsﬁ v Jackson. {2905] QB 8013t [46].
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(IIT) 'The Relevant Chronology

166. We:set out below the chronology relating to the D1 Defatation Claim {(black ink}, D3-D5
Defamation Claims (blue ink), Fraudulent Loan Claims (orange ink) and GPO Clairns (green
ink):

6:16:17 and | The website of “Law and Business” magazine published a two-part atticle by 2
241017 | journalist called Mr Miroshynk [1311/92,/24050-1, 24056-8]:

® The fitst article focuses on the extent 'ofrélated_pa;ttylending at the Baok and
tepotts, based on statements made by the National Bank of Ukraine (“NBU?),
that the majority of loans were grinted to “shell” companies associated with
D1-D2 with inadequite security. It sags that old loans were tepaid using “new
botrowed funds” sueh that the 201 6 restructuring proposed by the NBU was
frustrated.

o It also refers to 2 single sentence uttered by Mr Shlapak (the Banl’s then
chaitman) at a press conference on 4.7.17 at which he explained that 97%. of
the Baak’s pre-nationalisation loan portfolio was to related patties.

* The second asticle reports that UAH 18.9bn™ was loaned t0-43 companies
who in turn transferred those sums to D3-D8 as “ptepayments™ for goods
‘which wete never delivered. Then, in 2018, the Bank loaned UJAH 132b# to
36 botrowers, who immediately “repaid” the loans of 193 companies. The
Bank is described variously as a “financial pyramid” and a “vacuum cleaner”
which operated to “siphen” funds abroad for D1 and D2, This article does

not refer to the Bank as a source of information.

271047 | D3.D5 {ile defamation claims in the Pechersky District Court of Kiev, the pur_p:o‘*se '
of which is said to be the “defence of business reputution” (D7 /81/18449-18454].

30.10.17 D5 claim is left without consideration because it filed to pay the cocrect court

fec and did not remiedy this defect: Lewis 2/431 [B1/29]

54 Probably. mistanslated, and. mose likely.to be;UAH 189ba. ... -



1.11.17

| — frst article.

T51 Firs the D1 Defamation Claim in the Pechetsky District Court of Kiev:

+ Theréate six fattied defendants, including thie Bank, the NBU, Mr Miroshynk
(the jonrnalist) and “Law and Business” LLC (the publisher),

¢ The Bank is purpottedly 4 defendant because it was responsible for Mz
Shlapak's statement at his press conference, which was teported upon in the.

s  Thete are-alsa5: ":mxﬁgg_iy-tgemﬂmmz:fbe sy g’;tﬁ_g(ﬁ'@@aﬂf’ including:43 of
the 46 Botrowers, D2 and D3-138 [D11/92/23978-84].%

221117

The Pechersky District Couet tefisses to accept D3 and. D#s defarnation claios
beequse they hiave been fled in'the wrong coutt: the cofntnercial cotirts, not civil
courts (like theiPecht:l’Eky-ﬁistr’igt Coqrt),,hﬂ\'cjuﬂsdlcnqnta hesr elaims between -
legal entities [D7/81/18459, 18463]. D3 and D4 do net appeal.

221117 te
13.12.17

The 30 sets f:)'f-quduleﬂtl‘l,oanﬁé_imémb-"fil'c—-&: Lé:wisﬁfﬂ%?(b) [B2/30]. The
Bank had eatlier decided to bring loan enforcement claims against the New
Bortiowers, buit reversed this decision in Oectober 2017 aftet filing only three

claims. Despite this decision, the Fraudulent Loan Claitns wete then btought in

the following clrcumstances:

#  The texst of the claims closely follows the text of the drafts that had been
produced withia the Bank, S“ggésﬁni% that Baiik employses leaked the same:
Lewis 1/Appendix 2/92.2 [D6/70%; Lewis 3/Y356-368 [B2/30].

* The claims bear the -Fﬁfgédrzfﬁghatute of a Bank employee, Ms Tryna Hryn:
Lwis 1/Appendix 2/42.3 [D6/70); Lewis 8/148-50 [B2/30.2]. She was
actually on sick leaye when some of the-claiims swere filed Tishag hét signatue:
Levis 1/Appeadix 2/§24 [D6/70); Lewis 3/4354(5) [B2/30], See alo the
repoit of Dir Audréy Giles, an Linglish expert on handwriting analysis
[D10/86.1/21879.139.4].

e “The claims svete posted from 4 past offiee riot used by the Baok's legal
depurtment: Lewis 1/Appendix 2/42.3 ID6/70)

¢ The Bank has made a cminal complaint: Lewis 1/Appendix 2/142.4-2.6

D6/70}.

55 Not, 4s alleged in footnote 187 of D1’s skeleton, 35 Suppliers.
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* The 30 claims have been rejected by the court, dismissed without hearing

and/or suspended: Lewis 3/9352 (B2/30).

251137 | The Genetal Prosecutor and D1 ate photographed having coffee in a café in
Amsterdam. This mee’ﬁn_g has sparked considerable controversy:

* In June 2017, the GPO institated 4 criminal investigatian relating to- the
misapproptiation “orer 2008 rhrongh 2016 of especiafly farge amonsts of fiends [from
the Bank] by former afiors ... " (Lewis 2/964(a) [B1/29]). But 06 charges have
been brought: Lewds 2/Y64(a) [B1/29].

®  Qn 211217 the Financial Times quoted a respected economist 4s having
stated that ‘¥ i ontingeons. that the Ukrainian prosecutor goneral holds a seorel, private |
meeting abroad with [D1].” (Lewis 2/964(b) [B1/29)).

¢ The Ukpainian Minister of Finance bas accused the GPO of secking to.agsist |
D1-D2 1o "";‘wade_ﬁﬁdmjm" responsibility. for u bailont tht bas cost the state more than 85
b * Lewis 2/964(¢) [B1/29)).

11217 D1’ solicitors write to the Bank’s solicitors.
and
431247 '*  They state (jn their fist letter) that matters relating to’the managertient-an
affaits of the Bank ate “uheady the subject of a multituds of bath vivil and erimsinal
procsedings before the Ukraine conrts,” [D4/68/2847)
' But they do not mention the D1 Defamation Claim, which thiey riow assert is _
the “wost erncial” of the Ukniniin proceedings. |
* D2’ English solicitors weite in similat tetms 'on 6.12.17: see [D5/68/ 23'50*1]'- s
44217 7 The Pcc:hﬁtsky Disttict Court opens proceedings in the D1 Defamation Claim
[D7/81/18539). |
. 6.12.17 to | The GPO files the GPO Claims: Lewis 2/952 [B1/29].
8,12:17

o The proceedings are brought against only five of the 36 New Bortowess; but
these five ‘wete between them intended to “transfonm” the outstanding
indebtedness of all but three of the 46 Borrowers: Lewis 3/9347(¢)/fn 132
[B2/30]

' The proceedings seek termination of the New Borrowers” loan agreements

with. the Bank and recovery of the sums advanced thereunder: Lewis 2/454

[B1/29].

84




& D315 arejoined to the GPO Claims for no 'c_)‘l;vim;gfréééén: Tewis 2/9955-7 |
[B1/29].

o TFwen rore fematkably, ong of the New Bortower défendants 1o the GPO
Claims - Dieam Coinpany — actually supp.c;rted'the GPO’s appeal agrinst an
carly procedusal decision that the GPO had no authotity fo bring daims on
the Bank’s bebulf: Lewis 2/960 [B1/29].

. The Bank dees not consider the GPO Claims to be in its interests and malkes |
this cleat in statements to the judge hearing each claim: Leswls 2/ 1[62[]31/ 293
[D7/81/18580-18595]. '

81217 .'.DE'*D',S?_ being amongst the dozens of thied patties joined by D1 to the DI

Defamation Claim; seek to fle independent third patty defamation claims within

the [ Defamation Claim.* The D3-D5 Defamation Claitns. are identical

| thase filed on 27.10.17."They allege that the article published 611241017 was false -
and defaratory. “The basis of the claim against the Bank is-that it “shoudid have

searted 7o fﬁrxybf;ﬁan of sutrne i;;;‘éﬁffatigﬁ and shontd hawe disputed Wose slatements, but ..
did wot? TE 122/ 2T604):

213..2_.1'_':8“ " T:ﬁIlie':;Bﬁﬁk'.fﬁiesf a limited defence o the 131 Defamation Claim [D8-9/82/19008-
19063},

25518 | The GPO files applications (6 withdtaw all five GPO Claims: Lewls 8/746
[B2/30.2], (D10/86.1/21879.41-.60]

26.4.18 ‘The Pechersky District Coutt refuses to accept the D3-D5 Dat’amau@n Clims:
Beketov 5/929 [C1/60.1). D3-D5 appeal:

21618 | The GPO is permitted towithdraw one of its five claims (Le\v138/1i46f132f3012]), :

[D16/86.1 / 2‘]819.61~.64}=(tl‘15- GPO’s application to withdraw temiiis pendmm '

theee other cases and should be deterimined Liter this year [D10/86.1/21879.65-
A16)).

113,618 | The Kier Court of Appeal overturns the ruling of 26.4.18 refusing to accepf The
D3-D5 Defamation Claims and directs that the matter be resubmitted to the
Pechessky Disttict Court: Beketov 5/929. [C1/60.1). No licaring has been listed

5% Thi experts agree that it is generally open to-a third party to proceedings to seek to file their awn independent
claim awithin those. proceedings, peowided:that is done 4t .an eadystage, and 2 judpe will then'decide. whetheir
to open proceedings fn the fhied party’s claims: Beketov 3/9426-32 [C1/58], Nahnybida '1/1]1]‘1-42 [C2/64}
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- the D1 Defamation Clnim.(in.fhe éontextof which the 3-8 Defamation Claims |

for this, or any other putpose, possibly because the District Court judge hearing

were filed) recently failed her qualification exam and may svell be tremoved s z
judge: Beketov 5/935 [C1/60.1).

26.6.18 | The GPO Claimagainst Dream CampanyiLLC is dismissed on the merits: Lewis
8/946 [B2/ 30.2], {D10/86.1/21879.123-.126].

(V) The D1 Defamation Claim

167. 'We deal with the D1 Defamation Claimn ia detail in this section given that it was undl recently
relied upon as the “moir-awdial” set of Ukrainian proceedings. We explain (1) why it is
insufficiently contiected with the Bank’s Cliim to qua_hfy as “welated” for the purposes of
Asticle 34 of the Regulation/ Article 28 L.C, (2) why it is'not “axpedient” (indeed not possible)
for the Bank’s Claim to be heard together with the D1 Defamation Claim, (3) whiy any
eoforcement: of a Uktainian judgment would be far more difficult for the Bank than

168,

169.

enforcement of an English judgment, and (4) why a stay would be contraty to the. “broper

adpeiistration of justice” (and is certainly niot “Wessssary” for such administratio n)

“We tely on four points under this head.

Fiist, the D1 Deéfaimaton Claim is avety different kind of claim seeking a very different kind

of remedy 16 the Bank’s Claitii:

()

@)

Itis & claim seeking to protect D1’ “honour, dignity and reputation” and is tiot a

claim in fraud.

D1 dees not seek damages for defamadon. His prayer for relief instéad seeks @
a0 ordet that “the falie information spread in (the press conference] be reaagnised as
dasmagivg to [D1’s} boour, dignity and bisiness reputation”and (2) an injunction requiring
the Bank to retract and coirect the false information {D7/81/18499-18502].
Compare the relief sought by the Bank in these proceedings, viz. c. $1.9 billion

plus interest.
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170. Secondly, D1’ claim against the Bank in his defamation proceedings is very limited:

171.

(1)

2

)

®

2

The complaint is that Mt Shlapak, the Bank’s formet Chaitman, said as follows at

a press conference held on 4.7.17:

.. the actwal amount of doaris o related partsts at Priviathanik as of 1 Jansary 2017 was 190
billioit UAH, or 97% of the biank’s total loan porifolis. ” [D7 /81/18480]

D1 does not even challenge the accuracy of that statement™: rathet, he suppests
that the figures were the product of (1} changes by the NBU to the defissition of
“related patties” (which went beyond IFRS definitios — a pointacknowledgsd by
Mz Shlapak); (2) changes in prudential tatios for lending; and. (3) exchange tate

changes: Lewis 3/4§321-5 [B2/30) [D11/92/23990/91.2.1,1.2.6].

As M Beketov points-aut, D1% claim “does ot plead i fuksity of any of ihe facts
ks statsoment; bt instead seoks o explain their woderiying eanses anid
contexct.... [Accordingly, TYL] has failedto plead the necessary elements of d defamition dovmn
against the Bank (Beketoy 4/7430-1 [C1 /60).%

meisioned in Shiapa

Thirdly, 1D1% claitns against ather deféndants ate not sufficient to render the defamation
proceedings “telated”:

Thase claims are not made against the Bank.

The D1 Defamation Claim raises namerous issues which do -not afise on the
Bank’s Claim, in patticular in rélation to the manner of the Bank’s mationalisation;
Tafferty *2:/111;5.0.."2_1 150.10 [B2/36], the fraudulent extraction of UAH 12 billion
days before mationalisation, the use of credit detivatives to artificially improve the
Bank's results, arid thie manipulation of information given to P-w.C:» Lafferty
2/91150.9, 14, .16] [B2/36].

&1

5B

“The same 97% figure is sct out in Lawis 17917/ 3 [B1/24}: D1 has not disputed the figure-in these
procegdings. ‘
Although the cort did not-shike out D1’ claim on this basis at a hearing on 26:04.18, the heating was only

“t5:iminites long-and: it-remains open.to.the.court to-stdke -out.the. claim. 25, an-abuse of. process at, 2 later ..

stage: Beketov.5 [G1,460.1). =
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(3)

@

®

©)

Of those issues which do ostensibly overlap with the Bank’s Claim, it is telling that
D1 has all but accepted that: (1) loans were made by the Bank to the Borrowers
who had no operational ‘activities; (2) no goods wete ever provided -and fio
prepayments returned under the Relevant Supply Agreements; (3) the loans
'granted‘ to the New Borrowers in 2016 involved “#he Irm:q}%f of [exlsﬁng] Joian
_['1321r 36]), and (4) D1 and DZ‘ QrcheStmtqd what M Lafferjty-c;alls “the Scheme
(hence D1’s ability to give detailed evidence in relation to the fund flows which he
clearly orchestrated): Matchenko 1/959(1)-(3), (6) [C2/61], Laffesty 2/§150.3, :4,
5,7, 13,.14, .16 [B2/36).

the transfers to D3-D8 was fraudulent, and-«ﬂaat‘:thmewas-.n -“-kam:temdfpmgma”- fm‘
the repaymient of old Ioans with néw loans [DY11/92/24001/910.2), He also “denes
that there were any Joans to companies where appripriate drvanpeents wers ok in plac, ;fg,geﬁer
with adequats collaieral for these loans. [D1) also denies that ths loans wére siade to-vivlation of
banking kgislation” [D11/92/23994/93.2).

However: (1) those ate bate denials; (2) D1 does not explain the “commercial puspose®
of the loans to the Borrowets or the involvement of D3-D8; and (3) the detailed
account of money movetnents provided in Lafferty 2 and 3 is missing. It appears,
therefore, that D1 is prepared to offer much greater detail of the “Scheme” in the
English proceedings than in his own defamation claim.

The joutnalist and his publisher may defend the daitns, on the basis that their
statements that the “Scheme™ was fraudulent were o legititmate value judgment
(B.eket'ov 4/937-41 [C1/60]). Given that there is no real dispute as to the
was fraudulent ot not), the ]ou'rnahst was entitled to express his “".ff;@}é'ﬁ‘we ghision”

based on his “critical assessment of certain facts” (Marchenko 2/934 [C2/62]).

58

Mr Mazchenko suggests thatan expression of opindon that an individusl commitied a fradd cannot’ amount
to a vatue judgment because it violates the p:esumption of innocence; Marchienko 2/1H|38 39 [C2/62]. The
BCHR disagrees: “such 4 statement, expressing, 2 persoal opinion of a Jegal nature, constitutes a vale

judgment and must be analysed as such. Accordingly, the applicatit [jovmalist] could not be required to

o
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The joutnalist and publisher fmay-also atgue that the statements wete made in good
faith after a teasonable investigation of the facts (Beketov-4/437, 48-50 [C1/60]).
In circumstances in which the fictual basis of the “Scheme™ is broadly accepted
by D1 and D2, these protections provide a strﬁngdef_e\-gce for Mt MI'OShYHk and
“Law-aad Business™ (cp Matchenko 2/943-46 [CZI 62]). That is particulatly so in
citentnistances in which D1 and D2, as public figures, are-legitimate. fipures for
public'seruting and public eomment-of the type seeniin Mr Miroshynl’s atticles.

Although the journalist and publisher do ot appeat fo have defended the D1
Defamation Claim to date (see helow), Mt Bekﬁ’fﬂv’ﬂ evidence is that they may do
so at any time befote the final heating and, moreover, that it would be open to the
Court to decide’itself that the ¢lainas againstthem shauldfa.il for either of the:above
reasons (Beketov /950 [CL/60]). | |

172. Pinally, the scope of the defences that hiave been: filed show that the issues in dispute ase

BATIOW:

1)

@

The joutnalist and the publisher do not appeat t6 have filéd any defence at all
Indeed, neitbet even attended the Jast heatingin the matter®

The Bank’s defence is a focussed one [D8-9/82/19008-19063]. In particular, the

Bank contends:-that:

D1 has submitted no evidence of damagc ta his Business reputatmn as-a result
of Me Shiapal’s statements (para 1) [D9/82/19019);

. D1 has not submitted any evidence to prove that Mg Shiapak’s statements wete

false (para 2) esp. [D9/82/19023];

demonstrate the accuracy: of its assessment” (quoted at Beketov 4/938 [C1/60]). Mr Marchenko’s attempts
to distinguish the EGtHRs: niling isunconvincing: Marchenko 2 /941 [C2/62].

& Although Me Marchenko refers to & “wsitten siatenrent i defeyer”™ havirig been filed by the publisher (Ma:cheako
2/446:[G2£62]),: no- such docuinent has. been put.in, evidence. arid. the.Baak.bas, been.uiiable. to. sccess. the. .
coutt file fo deterimiiie if any such document was indeed filed aid, if so, what's says.
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. Mr Shlapak used the press conference to telay the subject matter of critniral
investipations (including in respect of D1%s involverent in fraud), and stating
the-contents of a criminal investigation cannot amount to defathation (pata 3.2)
[9/82/19027-19029);

d. DI -admitted that the Bank’s loans needed to be testructured such that D1 has
00 basis to compldin that Mr Shlapak’s statement was false ED-9/ﬁ82/ 19030]; and

e. D1 is a public figure (one of the richest men in Uktaine; « fofmer governor of
Dnipropettovsk; etc) such that the criticism of his conduct leading to the
collapse of the Bank is legitimate (para-3.3) [D9/82/19031-3].

173 In sumnmqr,the Bank’s Claim is not sufficiently closely related to the Dt Defamation Claim
for the two actions 1o be tteated as “related” for the purposes of Articlé 34 (or Article 28 of
the LC).

avoid the risk of irreconeilable judgments

174.. We.'re.l,y on two peints under this head.

proceedings

175. As Mr Beketov explains, it would not be possible for the Bank to bnng its Frand claims
against )1-D8 in the existing defamation proceedings in Ukraine. That is because:

® the claims ‘against D3-D8 are against logal entifies and are subject to the
commercial court’s exclusive jutisdiction: this is the very basis 6n which the initial
claims made by D3 and D4 were rejected on 22.11.17 (Beketov 3/917 [C1/58),
Nahnybida 2/925 [C2/66]);
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@

@

&

the cliims against D1and D2 ate for damages against individuals whowere afficers
and foundets of the Bank and are likewise subject to the commercial court’s

exclusive jurisdiction;”

'With one limited exception (see sub-paragraph (4)c below), there is no jurisdiction

to join civil #nd commetcial tlaims in Whkraine: “# & nol permitied fo join in @ single
proveedings soveral claims that wiwst be examined wnder the procedires of differont aonrt
Proceedings; wnless atherwise prosribed by k? (Axt 173(4) CCivP; Article 188(4)
CommiP) (Beketov 37112 [C1/58]).

Mz Nahnybida, suggests that “z pradics” the courts iriay allow a third party to'bring
a, claim ii existing civil gourt proceedings which would otherwise be undet the
exclissive jurisdiction of the commercial courts (Nahnybida 2/415 [C2/66]); a
position with svhich Mt Marchenko agrees (Marchenko 2/928 [C2/62]). However;

2. They-de not suggest that the procedutal tules allow for the joinderof such claims

(which they do not, as Mr Beketov makes clear),

b. “Their position relies-upon six cases, listed at Marchenko 2/fn 22 [C2/62) (one
of which also-appears at Nahnybida 2/915 [C2/66]%), which do-giot withstand
Mr Beketov's senutiny at Beketov 5/9Y24-8 [C1/60.1]. Two of the cases simply
offet no support for their view at all, whilst :the other. four -appear to be
anomalies, explainable by the coutt. not having been reférred £0, or othirwise

c.onsideﬁng,'thi: relevant jutisdictional nile,

c. Mt Beketov alio deaws attention to a recent judgnient of Ukeaine’s Suprerric
Coutt (upon which neither Mt Nahnybida not Mt Marchenko:telied) permitting
claims Ffalling within different jurisdictions to' be joined if they ate “Frextricably

linkad with one another and the decision in ane depends.on the detision i another.” (Beketov

6

ﬂec Article 20(1)(12) of the. Commercial Code of Procedure: “Comwervial conris shall bear-cases in business relatedd
dispates. . .and otber ases fo the extinf preseribed by Jow, in pardicilats ... ( 72) s 1 disprutes betuien d isgal entify. and ity
officer (incliding that vimoved from offics) in relation to danagis cansed Io that logal m‘:y by it offfuer’s ity (amissions), based
o a-clai [iled By tht Regal ensity's owher (namber or sharehalder) actin vnits bebaff. .. [E2/114/26188-9)

Ruling of the Letychiv District Court of the K}nnclnytsk Oblast in ‘casé.no. §78/207.16-u dated 13.12.16
{case-{d).infootaate 22 in Marchenko 2 [C2/62])...

Cay
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5/929 [C1/60.1]).* But Mt Beketov explains that the Bank’s claims in tort and
unjust enrichment, which, being claims against legal entities and the Batl's
founders and former officers, are within the jurisdiction of the commercial
coutts, could not be joined to the D1 Defamation Claim, which is before a eivil
coutt. The Bank's claims are nat “Snexctricably bnked” tothe D1 Defathation Cliim,

) In any event, the Bank cannot bring & claim/ counterclaitr against third parties who
do ot have their own independent claims (which includes, at 2 minimum D2 and
D6-D8): Beketov 3/1Y56-57 {C1/58]. '

176. ,Accordiﬁgl_y; a stay of the Banl’s Claim would not avoid 2 risk of inconsistent 'ju_dgmeqts
being given by (1) the Pechcrsky District Court hearing the D1 Defamation Claim and (2) a
Ulkrintan comimerclal: courtheanng the Bank’s Claim.

177. In fact® the risk of itreconcilable judgments alteady exists because of the multitude of
existing proceedings in Ukraine and elsewhere:

Coutt | " Description and brief overview of claim
Pechersky District | D1 Defamation Claim
Court
:I{iﬁﬁ'DiStﬁCt D1’ claim to judicially review the decision to nationalise the Bark
Administrative (the “JR Claim™). In this claim, D1 alleges that:
Court
» The nationalisation ‘was an unlawfil exptopriation of D1’s assets:
[D11/92/24105-6/91.1), [D11/92/24121/93.4]. See, to simnilar
effect, the D1 Defamation Claim [D11/92/24009/914.8.3);
¢ The NBU wronghully applied its own standards rather than TFRS
standards in determining the value of collateral, identity of related
63 Such as when (a5 on the facts of that case)-one claim s against a legal entity as borrower (commicrcial éovirt
jurisdiction). and the pther is against an individual as puarantor of that botrowes's obligations {civil court
jurisdiction).
& Assuming, a5 the Dis contends, that the relévant actions age related...
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178.

“pastics, and capital tatios: JR Claim [D11/92/24108-9/§91.2.3-"

A See, to similar effect, 1 Defamation Claim [D11/92/23%90-
2/991.2-1.3] and [D11/92/23994-6,/995.2-5.3].

The Bank was declated insolveit on improper gt‘out?.lﬂs':. JR Clairmi
[D11/92/24117-8/93.3)). See; to-similat effect, D1 Defamation
Claim [D11/92/23992-3/42.3-2.4].

Numerous

Uktainian Cousts.

The New Borrmafers have Bmﬁght c. 440 oﬂ*lerclmms agamst the |
Bank (ie the New Borrower Proceedings), discussed furthier below,
| which compiise;

¢. 30 dlaims to invalidate adderda to-theitloan agteements which
brought forward the date of repayment from-a. date in 20242026

102017,

¢ 300. claims in which they seek delivery up of the original loan

declaitory relief {effectively seeking subtogation to the Bank's
position as against the Botrowers in respect of the-purportedly

repaid Ioans).

‘security purportedly granted by the New Borrowers-to the Bank)

and, in-two instances, termination of the relevant New Bortowet’s
loat,

and Cyptiot Courts

53
Y

oty Qopns of separate dlaims By wiioh sasios claimants ... challengs the

bail-in of Hhsir-depusits and] or their status s velated parties of the Bank ..."
Liewis 3/9394(e) [B2/30]; Lafferty 2/1f204-6 [B3/36]

As Mr Beketov explains, thete are hundteds of proceedings relied upon by D1 and it would

be “Guporsible” to conselidate thetn all:

refor(s] are before numerous different courts from each of the crimival, awil and commerdat and
adwiinisirative branches of Ukraine’s judiciary. Claims Vhat fall swithin the furisdiction of the consts of one
of these judicial branches cannot b jatvied to chaims propecly before the conrt in anotbior brantl” (Beketov
4/9143-4 [C1/60]).
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179. The Bank has good réasod for wanting to obtain an Eng]i’_sh judgment’ against D1-D8. In

180,

particulat:

m A judgment of the English coutt will be subject to the strearmlined procedure: for

re‘c‘:o_gni_tian ahd enforcement contained in (hs applicable) Chapter I of the
to enfotce m;Mcmbe:r—orLC States. As- Bnggs puts:it, _thefe_:_is. a

“o. sharp and sharpening distinetion. ... betwern the enforcement of European civil and
commiervial fudpments under the varions Exrapean instraments; on the ane hand, and widér:the
commuon kavs, an-the dther. Under the Enropean schens, there will be straightforsard, sometimes
antomatic and wngrestioned, recopnition and enforcensent of fudgments a between the States:which

tis hard, sometintes impossible to deradl. In particiilar it ds genmgv #o defence for the fndlprent
debitor to assert that the mjwdrmtm g mﬂrf was quitewrong in considering that 8 bad furisdiction
or that ¥ decided the case wronghy. .....” (p 629)

@ A jadgment of the English coutt will also qualify for the stéeamlined enforcement
procedute available in a number of Commonwealth jutisdictions (eg under the
Administration of Justice Act 1920 ot the Foreign Judgments (Reciptocal
Enforeement) Act 1933).

(3) By contrast, 2 judgment of the Ukrainian court would have to be enforced in
England (and other common law jutisdictions) under the common law
enforcement rules. As is well-knawn, such enforcement is slower (potenﬂ:aﬂy
much slower) than enforcement under the European legislation (requiting an

action to be brought on 2 judgment).

These ate important considerations for two ‘reasons. Fitst, ‘i it is “epected” that any
hypothetical Ukrainian judgment obtained by the Bank (ot, indeed, obtained by D1-on the
Defamation Claim} would not be recognised in England, the court cannot grant a stay: see

Atticle 34(1)(b). Secondly, even if these tequitements are not satisfied, the eriforceability of
a Ukrainian judgment is highly relevant to the question of whethet a stay is “mececsary” for
the proper administration of justce. As Briggs explains (in the contezt of Article 33) at p.
346:
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. Where stay i ordéred, it means that the jydg,mnt ereditor will siol be able to-vbiin-the recognition

oF ergﬁ resrent of 1he eventual judgment imother Mevaber States, becouse thé:décision fo recognise a fudgmint
from a non-Member S1are doss not feslt in & _‘;};dgmgr’ for the prrposes of Cbapa‘erIH qf the Regulation.
A Article 33(3) mioans thut there 1s no prospest of any form of judgpment being given in the stayed canse
of action before the Membe: State, the party who sucrseds befors the cours af ibs non-Member State secires

aﬂ!y a loeal victory. A dgment in his favonr dees not obiain g E n passpors, Wehsther it ds effective
in M ember States atber tbzm r)&a eie in- wbzrb a .rt@ wis o:ﬁema’ wil] be a maﬁer ﬁ:r the Jaws q)" mrb

' st therefote: 1he claim '

182, First, we take the perhaps obvious point that bioth D1 and the Bank consider that the English
coust should sesolve this dispute.
183. DM, of coutse, does not say that in i
been tnore candid whea _.g,gaklng-ta-_th_e~pxes.$. In pai_-_uauljar, a5 repcsrte.d by-theﬁlﬁev Post
on 17.4.18, M Kolomoisky hias explained that:
'flztgga!zm ir &Hga.tzw; we x:afmar kmm: in admm bcwfu' il ef:d bm’ I @i very @ﬂmxﬂf about it [
» ; 1dy shiow everything tell how

. vas gigh T rbmk we ;.wi! i to this tml in rbe mufé bup it w:il tiot b oo andmost likaly
will ,ﬁ@,fpm zmder dnather governmant in Ukraing" (17418 [DY/82/19139}).

184. 'This article was relie dupon in Lewis 3; D1's evidence in reply does not dispute its:

‘accuracy
185, Secondly, D1 plai’tﬂy does not trust the Ukzalnian Couitst

1 He has twice accused the Kiev Court of Appeal of bias: see §140(4)a above.
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186.

187,

@

his wis sub}ect to improper decisions of the Dmp;mky -D.lstn'ct Court of Kiev at
the Behest of President Poroschenko; he added that “Goth of the Ulkrainian juidges
involved in the eriminal proceedings ... are currontly under investigation in relation fo bribery
allegations” (Kolomoisky 1/ T60(d), (e} and (h) [B2/32])

Thitdly, as set outin Lewis 3 /Appendix 2 [D10/86), the European and Engh&h cautts have

repeanedly raised concefns as to the Indepe.ndence of the Ukeainian judiciary. D1 will no
doubt rely upen such observations in the event that-the Bank seeks to erforee 2 Uktainian

judgment against him. See, by way of example:

M

[2012] 1 WER 3036 (CA):

“Osi the-ather hand, MIC has not misrely argued that the 2011 jucdpment [defined to include
judgments of the Kiev Commercial Court, Kiev Coutt of Appedl and Supreme
Commetcial Court of Uktaine] was in broach of artice 6. f the ([ECHR] i has éstablished
rhat it was flagrautly so, tupporied by the decision of the 5 Frashoury. conrt mAgmk leks o
Ukraine ....” (Lotd Neuberger MR at [86]; see also [B8]).

David Steel ] went further at first instance: “Buwsi an the aisamptios that the denial of
vights must be Slagrant’ I wouid hold that the owtsome in the Ukraing daes indeed flow from a
Laring shortfal from compliance with .I}Je'-pdmiple - The observatians of the BCIHR i borh

Pmmdﬂqya and I_zqamr.r call fir the reguirements of

2CLC. 7, [35] 6]

Eourthly, the Bank has serious concetns as to. the (in)ability of the Ukrainian coutts fatrly
and properly to determine a dispute of this nature, size and complexity:

M

We explain in detail in paragraph 267 below how D1 was able to obitain an
injunction against the Bank and HT. on 15.12.17, the day the Bank filed its without
notice application. The injunction purported to prevent HL. acting fot, ot being
paid by, the Bank, the NBU aad the Ministry of Finance, The decision to grant
the injunction has already been the subject of sctutiny by the relevant judicial
governing authority, the High Council of Justice, which concluded that it was

issued in breach of procedural law and that the judge's violations cannot be
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explaiued}ajs a éiinple;r_nistake; Unsurpusmgly,m those circamstances, disciplinary
proceedings have been opened against her (Lewis 8 57 [B2/30.2)).

@ Ukinine’s Finance Minister has expressed his exasperation thit the GPO is “uiting
in cahoots with PrisatBank’s former oligarvh ownsrs to evade fonaticial responstbility fora batlant
that-bis cost the State wore thaw §5bn” and that “the wnreforwred conrls bad swiftly ruled i
Jawnr of PrivatBank’s former awners whil fook-dragging an legal cass against them.”> (Lewis
2/964(e)-() [B1/29], [D7/81/18601]).

(3) Indeed, D1’ inflitence in Ukraine extends beyond the coutts. T this regasd, we
rely upon the natire 'and'ﬁinjﬁg 'of the GPO Chaims, introduced above. We also
tely upon one furthet aspeet of those proceedings, viz. that one of the defendants
to. the GPO Claims ~ Dream Company LLC —~ actua.ll}‘ ;supppxte"& the GPO’s
interlocatory appeal against a decision that the GPO bad-insufficient standing to
btinig the GPO Claims. As Mr Beketov puts it (Beletov 3/75(d) [C1/58]):

“Lhe first instanés decision swds in Dream Company’s jbwwm that it refected the GPO’s dim
£ recover-approocimutely UAH3.8 billian from Dreartt Congpany: I da 1ot kenow why Dréam

Conipanty wosdd sigpport ai appeal by the GPO in hase: thremmstanees:”

188. Finally, this case has real significance beyond the borders of Ukeaing: the IMF; which has
gianted 4 $18:5 billion loan facility to Uktaine in tesponse to the anfiexation of Crimes; has
stressed the need for “u# am{labfe means” and Y efforic™ to be used to rccover.thevmanigs
that wete paid from the Bank to telated parties controlled by D1-D2: Lewis 3/ Tﬁl343—4
B2/30].

(B)  Enfcrcement

189. We rely upion the points made in patagraph 179 fFabave.

Defamation proc

190. Tt is clear that the D1 Defamation Claim has been brought precisély for the purpose af
seeking to prevent the Bank from bringing its fraud claims in England:
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&)

3)

@

Other relevant matters

Mr Latferty freely admits that ““# is boivever correct that the proceedings [in Ukraine] were
commenced in- arder fo sefse the Ukrainian courts of Hhese fsswes.” (Lafferty 2/9266.:6:2
[B3/36)).

‘To put the point ancther way, there is no evidence that D1 brought the 1

Defamation Claim in relation to other publications critical of his conduct, We

refer to articles dated:

5.2.15: “last summer; Kolomoisky drew ont USD1.8 billion abroad” [D11/92/ 23944]

20.8.15: allegations of “siphaning” of funds [D11/92/23955].

12.7.16: “bow io-siphon £, 1.6 frons PrigatBink and not get punished” [DV14/92/ 24838].

The same poists apply to the D3-D5 Defamation Claims:. the notion that these

entities geauinely wish to protect a business reputation is absurd.

Indeed, the same points also apply to the Fraudulent Loan and GPO Claims, shich
the Bank. says were instituted -at the instipation of D1. The facts set out in the
chronology above e striking: the Fraudulent Loan Claims were instituted using
stolen si_gn‘amt’tjs and forged documentation in circumstances where the only
realistic culprit is-D1; and the GPO Claims — which the Bank considers were
brought against its-interests — were instituted shortly after D1’s meeting with the
General Prosecutor in Amsterdam.

191, There are good additional réasons why the Bank’s Claim should continue in England:

&

Disclosure: there is ao genetal rule for patties to give disclosure in Ukrainian
proceedings, although the parties may make specific tequests for certain
documients and the court may then make an order for disclosure of those
documents (Beketov 3/963-4 [C1/ 58]). That process compares unfavourably to
the standard disclosure requirements in Faglish litigation. And it compares

particularly unfavourably to the train of enquity (Persiwian Guano) disclosufe that is
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often appropriate in.frand cases (see Hollander, para 7-43). It would not bedin the,
interests of the administration of justice for the Bank’s fraud claims to He
determined without proper disclostte from the paries. See the examples given

above.

@ Determination: Mr Beketov supgests that final heatings very rarely take longer than
) 2 days (Beketov 3/466 [C1/58]) and that the cross-examination ‘of witnesses is’
only 4 procedural possibility (Beketov 3/965 [C1/58]). Again, the Bank’s fraud
allegations ate highly.unlikely to teceive proper judicial s.cmﬁny: inahearing of that
lengtly (as is demonstrated by the weight of material deployed by D1 for this
hearing, for which his timé estimate was 35 houis) atid /ot in a heating at which an

inappropgiate lenpth of time is set aside for the cross-exatmination of the Ds.

) Protective measures: the Ukrainian civil courts' powet to:ggant interith attachimant
arders in favou of the Bank-is limited to assets (@) in Ukraine, that (if) ate held
ditectly o the Defeadints’ names (Beketov 1/4214 [C1/56]; Béketov 3/967
[c17/58]):

lays in Ukeaine: Mr Maichenko suggested that D1’ claim would be
tesolved in 6—9 mionths. (Marchenko 17934 [C2/61]}. Mt Beketov was: tmore
cltcumspl:et_- abiout-the likely duration of Ukrainian proceedings (Beketov 4/1[1]15—
18 [C1/60]). Given that 1% cldim was epened on 4.12.17 and has been pend ling

)

for gvet 7 months alteady, it seeris Mt Beketov’s caution was warmnted. Indeed,
furthet delays appear likely as the existing judge in the proceedings, Judge
Moskalenko, tecently failed her-qualification e‘xﬁfm’ The proceedings nuy have to
be te-started de nove beforea new-judge: Beketov 5/135 [G1/60.1].

192. Inshott, the Coutt sheuld siot stay the Bank’s Claim in favour of the D1 Defamation Claim;
(1) the two daims—one seeking damapes of $1.9 billien, the other a retraction—are qoite
different; (2) the aspects of the latter claim. that concern the Bank are minot and rict evén
disputed on the facts; (3) the two claims cannot be heard together and a stay in any eveht
will not exadicate the itteconcilability fisk; (4) 4 stay would substantially prejudice the Bank’s
ability to enforce any judgment it might obtain; (5).a stay would otherwise be contrary to the

proper admiinistration of justice; and (6) even D1 accepts—when speaking to. the pess, if
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not the coutt—that London. is the jurisdiction where the parties should “pend show

everything”.
(V) TheD3-D5 Defamation Claims
193. Hete, we make the following sibmissions:

(1) "The D3-I)5 Defamation Claims are not pending of related, as is required by the

introductory words to Article 34.

(2) Itis not expedient to hear and determine the D3-D5 Defatration Claims tqgc,thér
with the Banl’s Chim in these proceedings (indeed, it isnot possible).

3 The submissions on enforcement and proper administration of justice made above

apply equally in this context..

‘The D3

-D5 Diefamation Claimg are not Pendi

194. We explain below why (1) an action is not pending for the putposes of Atticle 34 untll it has
been definitely commenced.and {2) this is not the case with the D3-D5 Defathation Claims,
in relation to which there has not yet been a ruling issued to “Gen praceedings”

Pending: the laxy

195, Article 34 is only engagcd'if the d¢tion in the third s_tate_'(i_e Uktaine) was ‘ﬁaﬂdz}lg’ *at the ime
the Member State (England) was “wised”. The definition of “ised” is provided by Article
32(1) —itmakes it clear that the English court-was seised with these proceedings on 21.12.17

when the claim form was issued.

196. But the Regulation does net assist with the meaning of the word “pending”. As Briggs
explains: “.... There 25 no formal definition of pending’ in relation ¥o. the courts of a non-Mimber State.
If a formal test is required it may be derived either from Article 32, applied by soms fornt of analagy, or from
the law which applisd prior ta the adoption of the wniform definition of the date of seisin, namely that one
asks whetber the proceedings are “definitely pending’ avcording 19 the law of the staté in guestion. "™

5 See Dicey at 12-067,
o Briggs, Civil Jurisdiction.and Judgmenis, 6. 14, ar 2.292.... .
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197. 'We submit that the court should prefer the latter possibility adumbrated by Briggs:

(1

@

(3)

The Regulation uses two wotds: “Seised” and “pending”.  The drafters must,

thetefore, have intended them to mean different things:

© proceedings were “difinirivély ponding” undee the laws of the state in which the- - -

2) [1985] 3 CMLR 366 4t [15]-

proceedings were issued: Zelger v Salinitri (No

116].

There ate good teasons to maintain a distinction between seisen and pendency for

the purposes of-Atticle 34. The Member State vouet:must be “seised”, and Article

32 ptovides a mechanism for-determining that date. Article 32:is pait of a gystem
of mutual recognitioh which all Member States Have agreed to. But the third state

must have “pending” proceedings. There is fio goud teason to apply 2 deeming

;P;Qﬁs'ifpn i 4 Butopean:tegulation for the date of “seisen” to the dateon which
proceedings are pending in a third state. Instesd, the date on w%uchprbteedlﬂgs

are pending in-a third state should be referable to the law of that third state.

198. Pioceedings cannot be charactetised as “pending” (and certainly not “definitely pending”)

199,

in Ukrsine before an order opening proceedings. Mt Beketov malkes: the point explicitly:

‘;-#ifﬁi the conrt issies sueky: @ ribe, 33 eamnot-be satd thut there ‘mwj_ji) .' Panding’ prosseding?” (Bekétov
4/9M11(a), 14 [CL/60]). Mr Marchenke does niot address the question of when the

proceedings are “pending” (&5 opposed to when the courtis “seised”).

&)

We rely on the following points:

The Ukrainian expetts agree that there is a two stage process at the start of
proceedings in Ukeaine. First, the claimant files his Statement of Claim with the
coutt. It will be dated and-allucated a claim number at this stage, Second, the claiim
is considered by a judge. The judge may refuse to open proceedings; or open

ptoce‘eding‘s and ke an oidet for the defendants to file their responses and list a

preliminary-hearing: The wording-of-Avticle-122(8) CCivPis-cleae" the scortd. shadl ».. -
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B

ssine a yuling opening proceedings or refising 4o apei pruveedings” See Beketov 3/923-24
[C1/58], Nahnybida 1/9934-42 [C2/64], Marcherko 1/9§12-18 [€2/61] The
same two-stage process applies to third party claims in existing proceedings, Tt is
only if the judge rules to open proceedings that the Statement. of Claim will ‘be
served upon the defendant(s) by the court.

- Theseis a dispute between the expetts as to whether the Ukrainian courts are seised
with a claitn at the first or second stage. Mt Beketov’s view is that *a Ukuinian
ot 45 seised only when it has denided that it has furisdiction and has apitned proceedings in
relation. ¥ the clain”: Beketov 37922 [C1/58], Beketov 4/9{8-14 [C1/ 60] Messts
Nahiynibida and Marchenko disagree and considet the Ukeaintan court is ‘seised’
at the first stage: Mirchenko 1/Y919, 37 [C2/61], Nahaybida 2/918 [C2/66],
Marchenko 2/919-17 [C2/62]. '

Mr Beketov’s view is to be preferred:

a. Eltst, the wording of Art. 122(5) is clear — the court issugs a ruling to “gpin
proseedings™. We have two examples of how that rule operates; D3-D5% 27:10.17
defamnation clairs were filed with the coutt but the judge refused to apen:
proceedings (in D5s case, because it hiad failed to'pay the ot fee; in D3-and
D#’s case, on jutisdictional gtounds). By contrast,theD'lDefanmﬂan Clai"mwas
filed and then an order was made on 4.12.17 “1 apenproceedings” [D7/ 81/18539].
There is 2 bright line between the two cases; the court was seised in.the latter

case hecause the judge deterinined that it wis approptiate to opeén proceedings.

b. Second, as Mr Beketov explains, until 2 ruling is given to vpen proceedings, “#g
other conrt in Ukraine will be prevented from hearing the sanve-claim under #he fic alébi pendens
7k’ (Beketov 4/f11(a) [C1/60]). Article 186(1)(3) provides ‘that 2 judge shall
refuse toinitiate proceedings if there is a case “in a dispits belipeen ;'l)emmepam
o the same subjecs matter and for ihe same canses) panding before this conrt or awother comit”
{E2/114/26169]. The only way a judge could decide whether proceedings are
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whlch_a_:e_ _designed to p_t‘e_wznt_a claimarnt {rom.ﬁhgg_ mulupie Ldentlcal claims:in
different couts (Marchenko 2/913 [C2/62])." These ptovisions do not
determine when the Ukrainian court is seised (cp. Atticle :12_2(5),, above) — they

ate intended to prevent abuse of process.

d, 'Fourth, Mr Maschenko suggests that administrative steps taken by the coutt (eg,

assigning a claim number) are “binding” but would be “raidered nitiningess” i the
conrt was pot seised until an. ordet opening proceedings (Marchenko 2/914
[G2/62]). On the contrary, determination of jurisdiction dleatly does-not depend

-upon-4dministrative processes within the court system.

Fifth, Mt Matchenko relies on provisions of Ukrainian law that provide for tine
to cease to #4un for lmitation putposes from the date the claim is fled
atchenko 1/Y718.2-18:3 [C2/61]). His viewis that it would be “snfair’ if 4

v,

dlaimant filed his claim with one court (and. had done everything recessary to

stop. titne funning) only to find anothet: caurt seised ‘becauss the: latrer had
opened ptaceedings (Marchenko 2/§15 [C2/62]). Mt Marchenko’s assessment
of what-is “unfair” should.not alter the analysis of when the Ulcrainiai. cottts
are seised. As Mr Beketov points out, thete is good reason to differentiate
between the date on which time ceases to run for limitation purposes {which
dépends onaction taken by the claimant in filing his claim) and the date-on which
a court is seised (which depends upon thie court actually accepting the clairn and
opetiing proceedings): Beketov 4/{10(b) [C1/60].

67

Me Marchenke may be righit that this rule creates the possibility of ene coust bf.mg seised because it opens
praceedings with preater speed than another, even though the ¢laim was filed in' the latter coun firet
{Mazchenko 2/912 [C2/62]). But that does not mean Mr Beketoy is wrong (indeed, 4 sithilat interpretation
of the:rules of seisen prevailed uader the Biussels Converition before the introduction of what is now #rticke
32): See Bngg g at 2.268 —2:269.

At 44(2)(2) ... #he tost sy delermine that actions coniravening fhe task of civil justice are aw-abusy of proviss, amify:

Jeling ceveral :/atm against the same defuidant(s) with the sanse swbject matier-and.on the sdpte grownds, or filing seseral chatniy
with.a siwilar stiject mattsr. and o shyitar grownds. .” .and-Ait 175(3)(10) requiring a staterenit.of claim to confiem
chat-“d dictwot il aninther-clainr(other-claimsh agiinst £hy. same. defendtant: (dafenduanis)swith the eaume, uliject. iiaiier aid R .-
thé same grownds.” [E5/118/26930).
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The D3-D5 Defamation Claims :

f. Finally, Mr Marchenko says that the date of seisen has “noshing t5.48” with service
on the defendants (Marchenko 2/916 [C2/62]). The point made by Mr Beketow
is that itis only after the court has.made an otder to open proceedings that they
can be served. In M Marchenko’s words, the court will not serve “a defechine
claim.” A defendant cannet be served with proceedings which are niot everi open.
before the court; it is only once the court is seised that the defendant may be

served.

e 1ot sufficiently related to the Bank’s €

200: ‘The D35 Defamation Claims are not sufficiently related to the Bank’s Claim for the
pusposes of Article- 34:

@

)

3

The only relief sought by ID3-D5 is a retraction by the Bank of statements made
by 4 journalist, based on an alleged duty on the part of the Bank to refute false
statements tnade in the press by unconnected third parties, As Mr Beketov says,
the claim is hopeless as 2 matter of Ukainian law: Beketov 3/9]35-45 [C1/58].

- {Indeed, it also-offends common sense.) Messrs Nahnybida and Matchenko have

not-challengﬁd that evidence. The Banlk’s Claim in England cannot be considered
to be “related” to hopeless actions in Ukraine (see Easygroup, above).

As:maiters stand, there is barely an “action” ongoing in the D3-D5 Defarnation

aifns, The Ukminian court has not tuled to accept the claims and open
proceedings; they have not been served on the Bank; and there is a strong argument
that the Pechetsky District Court does not have jurisdiction in respect of claims
between legal entities such as this (Beketov 3/919-21 {C1/58]). It is telling that
the Pechersky District Court has already rejected the identical claims filed in
Oectober 2017 b)‘r D3-D4 on jurisdictional grounds.

In any event, the potential ovetlap is vety limited. D3-D5 complain about one
passage in one article which alleges that they were parties to supply agrecments
under which no goods werte delivered, so no collateral was provided for the
corresponding loans, and that this caused loss to the Bank (E7/122/27621].

Heowéves:



2. In the Bank’s Cliim, D3-D5 have not disputed that (1) they gatered into the

Supply Agreements 4nd received funds from the Bortowess in telation to those
agteements; (2) no poods ‘wete s_u_pplied under the Supply Agreements so the
collateral was never provided; and (3) the Supply Agteements had no commercial
putpose. Accordingly, it is difficult to see how D3-D5 intend to- dispute ‘the

substantive content.of the article®

b. The Ukrainian court may determiine that the statements, made by a joutnalist

and 4 newspaper, are value judgments protected by Ukrainian law; alternatively

that the journalist and newspaper dcted in good faith and exercised reasonable
diligence by seeking to verify the accuracy of the information in the atticle:
Beketov 4/Y37-41, 46-48, 50 [C1/60).

. In the event the proceedings are opened and the Baiik 15 served, the Bank oy

defend the elaims-on the st Hitforward basis that there is no-obligation under
Uktainian law to refute statements made by a third party. If aceepted, this would

preclude the needfor the court to determine whether the statement is false ot
not (the court sould simply dismiss the claim agatost the Bank a5 bad in lrg.
in favour of D3-D5 De

1o gtay Bank's Clai amation Clai

201, If the D3-D5 Defamation Claimis aie 4 related dction, it would not be expedient to stay the

Bank’s Claim in England it order to avoid the risk of irreconcilable judgments.

@

« As set out above, the D3-D5

Dcfamaﬁon Claims have barcly got 6ff the ground; It would be inexpedient tostay

the Bank’s Clairi in favout of proceedings which have not even been.opened ot
served in Uksaine.
106 clairi

as patential_counterclais: The Bank’s fraud claims could not bz

brought as counterclaitns against D3-D5 in the D1 Defamation Claim before the

Pechersky Court betause that is a civil court. The commercial courts in Ukraine,

60...

v

MeNahnybidaappeas to, lww.ovem tated the issues which willarise in the, Ukrainian proceedings: Mahnyhida. |
1/455 [C2/64).
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not the civil coutts, would have exclusive jurisdiction for the Bank’s claims against
D3-D5: Beketov 3/§17 [C1/58], Nahaybida 2/925 [C2/66]. We have addressed
at para 175 above Messts Nahynhida and Marchenkn’s agguments that the
Ukrainian courts “In practice” allow commercial claims to be joined to proceedings

before the civil coutts.

Artificial claims: the 1D3-D5 Defamation Claims have plainly beén filed for the
purpose of attempting to create a #s akibs pendens defence to the Bank’s Claim:

a. First, the timing of D3-D5s elaims is remarkible, The fitst standalone set of

claitns were filed within three days of the article being publistied online in
Uktainian (24.1017 - 27.10.17). Their lightning-fast reactions must be seen in
context: {1) D3-D5 did nothing aboutarticles in Nevember 2014, August2015
and Februaty 2017 which alleged they may have been involved in the fraud
(McNeil2/5 [B3/44)), esp [Di6/103/25334-25352]; (2) they have no
employees; theironly directots ate Cypriot CSPs; (3)they state that “alf [D3-D5 5]
irading activity” took place under agency agteements;™ and (4) D3-D5’s directots

have hardly proved to be quiick to react to.issies in these proceedings.”

b. Second, D3-D5 describe their xoles in the frand as “purely functional® and say they

have “neghgibl assor” (MeNeil 2/93:1.5-6 [B3/44]). They do niot have any
business, let alone “baisiness rputations”, let alone business reputations in Ukraine.
to defend. If they did, they might have been expected to issue clajms in ielation

to the earlicr-atticles.

Thied, 1D3-D5’s attempt to bring the Bank into their proceedings as a third party
is obviously artificial. As Mr Beketov explains, and fio other expert refutes, the
assertion that the Bank bhed a duty to refute a journalist’s statements is

fund::\m.e.nt_all],r misconceived.

e
Tt

Korelidon 3/96 [B3/45], Tsitsekkos 3796 [B3/46], Savvidis 3/56 B3/47).

See for example the 5 week delay in résponding to HLs letter to Pinsent Masons dated 26.4.18 (Pinsent’s
response was finally received on 8.6.18, having sent a holding response on 31.5.18): see {D3-DSCB /211,
216,217].. . . :
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202,

203,

204.

205

Tn shott, the Coutt should not stay the Bank’s Cliiny in favour of the D3:-135 Defamation
Clains: (1) those claims are ot even pending; (2} evenif they are, those claims —which rely

o the notion that the Bank has to refuite false statements made by uncennected parties —is

quite hopeless and/or not sufficiently related to the Bank’s Claini; and (3) it would not be

expedtient orin accordance with the proper administration ‘of justice for 4 stay to be imposed.

(VD ‘The New Botrowet Proceedings

The New Borrowers have brought c:440 sets of proceedings against the Bank; D1 relies on
these proceedings as.a basis on WlnchtheEnghsh ptoc‘é‘ediqgs should be stayed. He does so
without any. zéal analysis d'f.,thi:; dalms which liave been made in Ukreine, preferdng instead
to malke highfl'evel points as to the appatent connecﬁﬁn, between these proceedings and the

Bank’s claims in Fngland. Thatis not the tight approach. The:Couttshould scrutinise the

procee‘dings which are said to 135 feiﬂt’éd to determine wheﬂxér ot not thf;y jus—iify‘—a stay;, That

D1 accepts rha.t there is 2 gocad arguzblc case of fraud against hiem.

We make the following submissions, swhich apply in relation to all of the New Borrower
Proceedings, bcfdrévaﬂdresgiﬂgfﬁjé “relatedness™ of each set of proceedings in turn below:

Expediency:

1) none of the Ds is 4 party to the New Bottower Proceedings;

(2) as Mr Beketov explains, the New Borroser Proceedings will riot give rise to an
estoppel as a matter of Ukrainiaa law which would preclude the Bank pursuing its
fraud claits;™

3) similarly, the New Bortower Proceedings — between separate .pa‘rti'esf—— wrould ot
give rise to an lssue e*'sfdppd:in'thf_:sc English 'P-_t‘occeding’;s 45 4 matter of English.

.l'aw;313

T2
=]

[C1/56/14T7 /91886
"The reguirement in English-law for issue-estoppelis that the earlier judgmcnt is given.in proceedings between
the same-pacties-or their-privies That is netrthe-casc here: :The Senmac.

g
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the Bank’s fraud claims cannot be consolidated with the hundreds of sets of

Pproceedings.in Ukraine;™

thefe is a pre-existing and unavoidable tisk of irreconcilable judgments, given the
number .of on-going proceedings in Ukraine telating to the New Bortowers’
relationships with the Bank;

D1 appears to accept that, if the Bank s forced to bring its claims in Ukraine, they
will run in parallel with the New Borrower Proceedings: there is no reason why the
Bank’s claims should net run in parallel in Bngland;

it'would be petverse to expect the Bank to allege-and prove the fraud in each and
every set of proceedings in Uktaine (z fortior whete the Ukrainian proceedings ates
“iwal™ in eompaiison to the Bank’s tlaunsmEng]and),

the Bank should net be penalised for resisting the New Borfowers® claiimg in:
Ukraine — importantly, the Bank is not seekingto claim under the 2016 loans so

thére is no risk of double rccdvéq;?s

Lewis 1 alleged that “she Bank suspects that thé claims (By the New Borrowers] more broughit
solely for the tactical, and improper, objective of thiciting a régponstsd Pleadings frim the Bank,
and eventual Ukrainian conr? judgnrents, that rnight aguubly be saidto bavs acknowdedmd or
established the validity of those agreements, and which-mright thersfore Dermit.an estopped or res
Judteata fype defesics fo be made 10 any further challenge to those agmmenh,"ﬂ"l'hat:allcga&on
is not rebutted or denied anywhete in D1’s evidence, It would siot be expedient to
stay the English proceedings in favour of claims instigated by 11 4nd D2 for the

putpose.of muddying the waters in-relation to the Bank’s fraud claims.

206. Interests of justice: it would be contraty to the interests of justice to stay the Bank’s claims

in favourof the New Borfowet Proceedings in Ukraine.

FL)
]

[C1/60/1601/99143-144)

Larl Zeigg at 918, _

Even if the Bank was seeking to recoves under the 2016 Joans, that should not preventithe Baak-also pursaing
Its tort and unjust enrichment claims {subject to giving credit for any sums fecovered): Jyske Bank v
Spielduaes (1995), |

[B1/24/712/9444)
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207. Relatedness: We.rake three general points.

208,

(1)

209,

®

®

©)

‘B L a .

Fitst, D1 suppests that the Bank has acknowledged the telatedness of the New
Botrowes Proceedings ina lettet to the GPO seeking the withdrawal of the GPO
Proceedings™ That is not cosrect: the Bank recognised that D1 tmight rug the
agguiiient he now advances and that such an argument would “complicats’ the

Bank’s ‘claitns.

Secand, D1 gsserts that “any” proceedings in Uktaine which raise the issue of
either the repayment of the Relevant Loans ot the staws of the Botrowers as
“related parties” must be “related-actions”.” But that is-wrong and only setves to

hightipht D1’ failute to conduct any propet analysis of the actions thﬁtIlSdVﬂS

"Third, D1’ fmaia bases for saying that _ﬂle_ptoceedihgs.-are “related? is that they
concetn the validity of the 2016 Loans and/or Relevant Loans —he says that, in
his: defence in these proceedings, he will contend ﬂiﬂ;t the loans ate a]l walid:
However: (i) D1 does not dispute that other dgreements were sharis (most notably
the SUPP]]" Agm;ment_s);_ and i) undl last week D1 wgcreusly asserted ‘that the
Barnlk did not have a-good arguable case —a point he has now abandoned. The
Courtcan have no confidence that 1 will run« case which depends on the validity

- of the 2016 Loans or the Relevant Loans.

“We addtess each set of proceedings in tutn below.

s’ claims to prevent enforcement.of their loans®

As noted above, the Bank had bjro'ug’ht three sets of proceedings agzinst threg New

Botrowers, but Is in the process of withdtawing those claims. The thres New Bortowers

have brought whit ate effectively counter claims (albeit in separate ‘pmt:eedings) alleging

that the Banlk has no right to-enforce the 2016 Loans against them,

18
ks

.

DUy gkeleton para-172.
D1% skeleton paea 175,181,

D¥’s:skeletonpara 169{1)and.para. 17501}~ . ...
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@. N

211.

212.

213.

- The New Botrowers’ complaint is that they have repaid debts of certain Borrowers and the

Bank was then supposed to.re-register certain secutily in their favour, but has failed to do
50. Those allegations —and the relief sought — that the Bank is “not eavitled #o recover [the 2016
Loan from the New Borrower]”® are limited in scope. The best )1 can say is that these
proceedings involve an “implicit” allegation that the 2016 Loans and the loans repaid by the

New Borrower ate valid. That does not mean the proceedings are rélated actions.

ew Borrowers®

Thete arc 35 sets of proceedings in which New Botrowers seek orders invalidating addenda
to the 2016 Loans on the basis that the relevant New Borrower’s “geeral meeting, .. bas nat
zaken any decision .aﬂ.faﬂfﬁdb;g with the Bank the contested Addendurm o the contestod Agreemant... "™
The addendamquesuon brought the dite of repayment forward from 2024 of 2026 6 2017.
and the powers.of the relevant New Borrower to enter into agreements, are not related, and

certainly not sufﬂcmntly related, to the Bank’s fraud claims.

Equally, thete is no tisk of itreconcilable judgments. As the existing judgment in these
proceedings makes clear, the televant point for determination in the proceedings is whether

theNewBorrowet had power or suthotity to eater into the addendum to.the 2016 Loan

meeting of the New Borrower had not approved entry into the addendum. In the event,

howevet; he dismissed the claim because:the addendum had not been put in evidence.

As aresult of D1’slask-minute decision: to give the New Botrower Proceedings a prominence
i his application which they formerly lacked, the Bask has not had time to obtain copies of
any further judgments in thesé sets of proceedings. Nevertheless, as is apparent from the
one jndgment that is in evidence, any decision on the merits of these claims would not be

irreconcilable with the Bank’s ,claims.in.England.“s

“BY,
‘B2

‘BS:

[E/68/7121]

D1s.skeleton para 169(2)

[E/68/M131}, quoted at D6 /70/18256 /945
[E/68/7139] (final parapyaph)

[E/68/139)
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214, In the one:-claimwhichiis in evidence the New Bortower (Gas’tel Group LLC) ,a]l_egcsj;hgj:;itj

215,

216.

217

used 2 2016 Loan 1o tepay the debts of six Borrowers but that, in breach of the relevant:

Surety Apreement, the Bank failed to deliver “Yniy certified copiss of docwments confiening the

-abligasions of [the Borrowers under their loans]”. Accordingly, (Gastel Group seeks termination

of its 2016 Loan. As at16.1217, the Bank had ot filed 4 defence to the claim. A claim in
which a New Borrowet alléges a failnie by the Bank to deliver documents to itis notrelated,
and certainly not sufficiently related, to the Bank’s claims in these proceedings,

In any-event, the Court:should téject-ﬂl@&uhmiﬁﬁiﬂn that the Bank's claim mEnandshould

There are 410 claims in which the New Borrowets seck termination of the Surety
Agreements. The bases ofthese claims is summatised in Lewis 1/appendix 2. The New
Borrowes ask thet the Surety Agtessments, by which they purported to tepay the louns of
the Botrowess, be terminated on the basis that the Bank failed to deliver vp documents
relating to the Bortowers’ obligations to the Bank® At the time of the Basks e purls
evidence (i) the Bank had not filed a-defence to any of the clafims and (ii) ene of those claims
had been dlsj:[]_tssgdm

The New Borrowets’ claims(]lkﬁ other telief sought by the New Borrowers) rely on 2 limited
breach: of the Bank's alleped obligations, viz., the delivery of documents to the New
Borrowers following 'répayment of the Botrawess” loans. Although the statemeéats of daim
proceed on the basis that the Surety ﬁgl‘ﬁamejnts, the loans to the Botrowets-and the 2016

Loaris, are valid, the issue of validity of those agreements does nat arise. The issue— whether

87

e

D¥s-skeleton paca 169(3),

D¥’s skeleton para 175¢3).

{D6/70/18260/96.2)

{E/68/7199 ar 7203)

{06,/70 /18262 /96.5] {rwo. other similar cages have also been dismissed),
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the Bank is obliged to hand ovet docurmients —is:a nartow ane. It is not related to the Banks’

fraud claiems.

218.

219,

220.

Over 300 separate sets of proceedings have been brought against. the Bank in which the
New Borrower seeks delivery up of the original loan agreements between the Bank and the
Borrower (which were putpottedly repaid. by the New Botrowet) and declatatory telief,
effectively seeking subrogation to the Basl’s position a5 against the Bogrower in respect of
the putportedly repaid loans. As explained in the Bank’s evidence for the ex parte heating,
by 16.12.17 arousid 150 of the claims had proceeded to judgment and 4ll had been dismissed
and noappeal (asat that date) had suceeeded. Again, s a result of D1’ lase-minute decision

to rely on these proceedings, the Bank has net filed evidence as to theif cutrent status.

These proceedings are not sufficiently related to the Bank’s claim. The New Botrowers

contend that they have repaid the loans of the Borrowets so that (i) the Bank is not eqtitled
to seek to recover the loan from the Borrower a‘nd(ﬁ) the Borrower is obliged to pay the
New Borrower. As with other proceedings, there is'no igsue as to the validity of the relevant
agreements, which afises at best implicitly from the telief sought by the New Borrowers.

There is no risk of irreconcilable judgments. That can be tested by looking at one of the

judgments already given, Thé best that might be said is that the judgments delivered so far

treat the agreements (the loans te the Borrowers, the 2016 Loans, the Suretyﬁgreements)
as if they are valid® But that is unsutptising, in circumstances in which () the validity of
those agrectents was not in issue in the proceedings; (if) at the time the Bank filed its
defence it was still investigating the fraud claims; and (iif) the Bank’s defence followed a pro-
forma’® used by the Bani’s legal department, The judgment does hotgive rise to an estoppel
in Ukraisifan law (Beketov 1/ T192-194%) so the Bank would be free to ‘putsue its fraud
claims in Ukzaine notwithstanding these judgments. Equally, these judgments — between
different parties, in which the question of the validity of the agreements was not and could.

not reasonably have been raised — do not give iise to an estoppel in Eriglish law.

ol
92
3
o4
%

D1's skeleton para 175(2),

See [D6/70/18256,/95]

[De / 70/18259/9/95.15, 5.18}

See, egi [D6/70/18258 /95.11]

A version of the pro-forma defenee is at [E/68/7178)
[C1/56/1478/99192-194). - .
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221.

222,

Ini two sets of proceedings discussed at (5)-above, a New Botrower called Business Prom
Innovation LLC (“Business Prom”) filed 4n “addendum” to its statemient of claimalleging
that the Bank refused to transfer rights against the Bortowet to it because of “wrongful
information” in the media about it being a “fictitious” enterprise.” The alleged media

publications were not identified.

'Iflie"Bs.nkﬂdo:‘:s;ﬁQE‘aJl_'::ge;intﬁesethCetdings that Business Prom isa *fictitious” enterprise
(whatever that may mean); nor didthe Bank allege-that in its defence in the proceedings;

s 8

and the judgment on Business Prom’s daim did not find that it was a “sham company”.

“That judgment is not itteconcllable with the Bank’s claim in these proceedings — itis the

status of the 'phrpartﬁd. transacuonsmrtered _iiltf; by the New Bortowers (oot the New
Bortowers’ ﬂlm’nsclves) which are the facus of the Banks claims,

223.

As patt of the nationalisation of the Bank, ceriain related party’sloans were “hailed in” (the

loans were exchanged for nesly issued:shates, which-wete imimediately purchased by the

Ministry of Finanice). Alatge number af individuals and entities that were deemed to be
related parties — and this subject to the bail-in— have brought proceedings challenging theit
status as related parties: see Lewis 1797439441 [B1/24]. One of the New Borrowets (Prom
Garant Phas’ TOV) has brought such proceedings. Although 11 otiginally claimed to rely on
all ‘of the *bail in” proceedings as a basis for 4 stay, he did not exhibit any statement(s) of
claim or provide any detail of the proceedings: Lafferty 2/9204-6 [B3/36], Lewis 3/{381-
2 [B2/30]. Evén now, despite identifying the Pram Geant Plus proceedings a5 a basis 6n
which the Bank’s fraud claimns should be stayed, D1 has not seught to have the statetnent of
claim translated (see D1’s skeleton p:69 fii 180).

a7
98:‘ S

[E/68/T155)
[E/68/T192-av1797)
D1’s skeleton para 181¢2).
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(VII) The other Ukrainian proceedings

224, The Bank’s position is that other Uktainian proceedings ate not “retated” and do notin any

event justify a stay pursuant to Article 34 (or Atticle 28 L.C) and/ot ox forunr non conveniens
grounds. Itno longer appears that the Ds rely on these p:occgdir;gs, so we address them
only briefly below.

Bank’s fegidma

) 150 ofie of these has already

been withdrawn and the othet two arein the process of being withdtawn: see Tewis
3/1350. [B2/30); Lewis 8/947 [B2/30.2]. There is, accordingly, no tisk of
irseconcilabiliey,

o) GPO Claims and Fraudulent Loan Claiis: each of these claimi; brought at the,

has been dismissed: see Lewis 3/9352 [B2/30],' Lewis 8/746 [B2/30.2].1 Thete
is, accordingly, no risk of itreconeilability ‘and -2 stay in felation to these «claims

behest of D1, has eithet been withdrawn, is in the process of beirigwithdeawn, of

would be contraty to the interests of justice for the reasons given-above.

3)- D% SPA Chim:'® It does not appeat that D1 takes this claim p&r&éu’laﬂy

seriously: the statement of claira did not comply with the Ukrainian civil procedure
code and, despite a warning, the deficiencies were not cortected, Thie statement of
claim was duly returned by the court to D1: [D9/82/19131, 19135). This was
pointed out in Lewis 3 on 24.4.18 [B2/30/928/%372] but no cortection ot
clarification was given in Lafferty 3 filed oni.11.6.18. This elaitn is no longer live:

and so can be disregarded.

Di’s Sur_e

“

Claim: DI says that he has brought proceedings to invalidate:
undertakings and guarantees given to the NBU, although he does: not exhibit the

0

L]

Of the Fraudulent Loan Clabns, 12 claims have been rejected by the court; 16 were sccepted by the-court
and then distissed without a heating (although in 10 cases the New Borrower appealéd against that decision,
and in other cases 4 countesclaim against the Bank remains on foot); and two claims have been suspended
pending resolution of separate proceedings involving the New Borrower and the Bank.

QOne of the GPO Claims has beeri withdrawn with the pecmission of the court on 21.6.18, the GP(O%s
applications to withdraw the other three will be determined at a heacing later in the year. Dream Company's
conater-intuitive appeat led to a dismissal of the GP{’s claim on 26.6.18..

On 1011017 D1 issued a claim seeking 2 declaration that the agreement by which Di1’s-shaies in the Bank.
were 50ld to the Ministry of Finance for UAH 1-waginvalid: He contends Biat the sale apreemetit Arndurited
to unlawful “confiseation of property”: {D12/92/24151, 24156]; Lafferty 2/7191-7 [B3/36]. Note that 11
secks. substantially. the s#we relicfinhis: TR Glaim (compare: [D11/92/24126} and-[D12/92/ 248594y
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©)

statement(s) of claim: Tafferty 2/97198:9 (B3/36] (agsin, this was pointed gut in
Lewis 3 [B2/30/930/4378] but was not tectified in Lafferty 3). Lafferty 2 also
tefers to 47 other sets: of proceedings filed by unidentified parties which are
allegedly similarto IH’s claim(s), bt Mt Latferty (1) does not exhibit any of the
staterneint(s) of claim and (2) suggests that 38 of them have already conchnded with
judgments .in favour of the claitnant: [B3/36/1153/99199-201]. Again; this

provides no proper gound for a stay.

Criminal proceedings: There are cdminal investigations on-going in Ukraine which

appedtto concern the 2014 lending schetne.and the New Borrowers” loans. T] hey
ate explained in Lewis 1 / Appendix 2/§7 [6/70].. Although they ate purpcttedly
relied on'by D1as:a basis for a stay (Lafferty 2 /1[1[’1 39:207 B2-3/ 36]), ﬁﬁz' provides
no detail of the investigations. The Bank has no_t‘_ﬁl@:&faﬂy civil laien in the criminal
pro(:ecdmgs anid does not iatend to do so; and foteign criminal proceedings donot

fotm the basis for the court to stay civil proceedings.

a4 ‘Thesé pmcegdin'gs are ot “related” t;; the Baok’s fraud ‘dlaims. They relate to
the procedure by which the Bank was nationalised. D1 ptimatily: challenges
decisions by t-he-.NBU and Ministry of Finance (the Bﬂﬂk has be't:n joined 25 2
third patty). The nationalisation process is not a featute of the Bank’s claims.'®

b.-. In.any event, and as noted above, natianalisation is-also raised in the Defamation
and Surety Claims, That risk cannot be alleviated by having the elaims all hezrd
togethes: (1} the JR Claim has been brought in the administrative coutt; (2) the
SPA and Sufcftyiciai:ns have bee‘n'brou_ghtin the civil coutts; (3) the Bank’s fraud.
cliims would have to be brought in the commercial courts; and {4) the acticns

could not be consolidated: sec above and Beketov 4/9144 [C1/60],

w

Although D1 says he will ¢hallenge thie nationalisation process as paet of his defenice to ihe Bank’s claints in
England, it is telling that (1) he -}_las not sought to argue that the manner in-which the Batlc was nationalised.
means the Bank’s claims shiould be struck out as an abuse of process {cp [Laffecty 2/4Y1901); (Z) he has given

no indication of how: thatissue:would be, selevant to.the. Bank’s. claims.in Englind; ind (3), naticoalisition. .,

decisions, are 2 paradigm example of an act of state: see Dicey at 25R-001, 25-014.
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c. Inthe citcumstances, it would not be expedient to stay the Bank’s Claim in ordet
to have the claims heard together in Ukraine. It-would also be contrary to the
administration of justice,

Ed.  FORUM NON CONVENIENS / SERVICE OUT OF THE JURISDICTTON

N - 225.For the teasons given above, farum non anrveniens is only relevant ta D6-D8.-

226. D6-138 challenge service out of the jurisdiction on them. The test for service out tequires
the applicant to establish (1) a-setfous issue to be tred on the mietits; (2) a good arguiable
cise (meanmg thuch the better of the argument) that the relevant jursdictional threshold
s satisfied; and (3) that Bngland is “slbark or distinetly the apprapriate form for trial of the dispute
and that in ali the vircimstanees the coirt owght o excercise its discretion fo permit seiiice of Hhe proveedings
ant.of the jurisdiction”™: see VIB Capital ple v Nutritek International Corp [2012] EWCA
Civ 808, [99}-[101] (Lleyd LJ).

: this is.now conceded, so we need say nothing more about it.

‘We address the remaining two requirements below.

228, Jurisdictional gateway: The Bank relies on the “propet party” gateway urider CPR 6 PD

B para 3 1. Inn particalas:

{1 “Thie Bank huas Q_gOQdeathablé-caSe agaiost 33-D5, the anchor defendants, which
itwotild be reasonable for the English coutt to ty: see paras 52 to 67 above.

@ D6-D8 are propet parties to the claims against D3-D5:
2. DG6-DB and D3-D5 are joint tortfeasors as 2 matter of Ukrainian law anid
(togethet with D1 and D2) are jointly and severally liable to compensate the

Bank for the eatitety of its loss under Article 1190 of the Ukrainian Civil Code:
sce Beketov 1/49-53, 134 [C1/56).
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b.. If the question is asked ‘";r@_pﬂﬁ;_zg both _[DS—DS and D6-D8) bud heen within the

Jrimisdiction mﬂfd:bgy bae been proper parties to the-aclion® M0 the answeris “yes”. The,

claitns against D3-D8. 'a.tise-fm.mfthei same factual mattix; are based on the same

causes of action undet Ukraisian law; the conduct all of the suppliers was

'orcheéttafed:by the same individuals; and the claims apainst thern will be subject

ta a “cmman investigaion”. There is no realistic basis to suggest that, if D3-D8

~sere all in England, the Bank would start separate actions against D3-D5 and— -

D&D8,

e IDD6-D8 are also propet parties to the claims apairist D1-D2 for the sameteasors,

ngland, it

229, Forum conveniens: if thete i§ to be a ttial of the claims against D -D5 in En
follows that Enpland is (plaml‘y) the ﬁmﬁ aongentens for a clhaitn against D6-D8. This:is
because the pnnupal piotagonists, documentation and factual and expert witnesses will '
be in this jurisdittiﬂﬁ Indeed, were the Bank tequired to sue D6-DB sepatately
(presumablym the BV theté wonld be the risk of inconsistent judgments: sce JSE BTA

v Granton [2010] EWHC 2577 (Comnm), [17], [28].

230. Accordingly, the Bank-submits-that service out of the jurisdiction on D6-D8 should ot
be set aside on jurisdictional grounds; and the court shiould not stay proceedings ona

forune now conpeniens basis.

104 See Altimo Holdings v Kyrgyz Mobil [2012] 1 WLR 1804, [§7) (Losd Collins).
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F.  ALLEGATIONS OF MATERIAL NON-DISCLOSURE
Fl.  ALLEGATIONS OF NON-DISCLOSURE MADE BY D1-D2

I Overview

231. On 11.7.18, over four months after D1°s set-aside &pplic_ation'w”as. made, D1’s solicitors

232

233.

234

wrote to the Banl’s salicitors abandoning six of D1’ ten original non-disclosure poi;t_ljts. It .
is not difficnlt to see why this decision has been. taken: several of those points suppost the
Banl’s case both on jutisdictdon and ofi why the WFO shotld be maintained,

For instance, the saga regarding how D1 was able—on the very day the Bank lodged its

without notice application—to obtain 2n injunction from the Ukrainian courts against HL.

Disciplinary proceedings have since been operied against the relevant Judge, whose conduct

has been described by Ukraine’s judicial governance authority as amounting to a “grss
wialation of the o [BZ/30,2 957). This deﬁonstra’ties (1) that D1 was seeking to derail these
proceedings by targeting the Bank’s lawyers and (2) the unreliable nature of the Ukeaisian
judiciaty,

The four remaining points ate each described by D1’ solicitors’ letter as “sigrificint
mistepresentations andfor nom-disclosnres”. Tndeed, it is said that they all “appear to have been
deliberare®: [G/144/29106-7). D1’s evidence goes further. It is said that the .. inferencess
inescapable that PrivatBank deliberately conesatled. the excistence of the [D1 Defamation Clattn] from. its

English lanyors and in tyrn from the Conrt™ see Lafferty 2/Y§162 [B2/36] (although it is notable

that this view Is not shared by D3-D8 (D3-D8 Skel/f110).

Even now, however, D1's case on snatetial non-disclosure is far from clear. The four points

that are said to be pursued in D1's solicitor's letter of 11.7.18 appeat to have been reduced

to-threc in ID1's skeleton argument. For present putposes, however, and out of an abundance

of caution, we will addtess all four of the points set out in the letter.

235, Each of these points is misconceived;
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@

3)

@

"The first complaint relates to “Ahe exercise said o have bien cindhicted by (or sltirmuatsly for)
the Bank to follow the money Jewt to the Ukrainian Bormwer?”.)® This ‘complaint is
miisplaced: (1) the Bank Is not makmg a tracing claim; (2) there ate clear and
compellisig transactional links between the funds:transferred to the Borrowers and
the teansfers they made to D3-1)8; and (3) we are at a logs to undérstand how this
can be described as deliberate: non-disclosure or fiilsrepresentation: the 12 Charts
are both édrrect and’ cleaf -depictions of a “Scheine” that D1 -has described as
involving “bops®, “oeles”, “eonchit?”, “break paints*, and “chains” thatare “bundreds of

trapsactions long” — it was seemingly d’csigne_d:'A;be-;a,s;aifﬁclﬂltras_fp,Qssiblé to unpack.

"The-second cortiplaint telates to “#be alliged role of the Third-Jo Tifth Defendanis, their
contraliy to the allegrd frand, and vhe quiminm of @y claim against tham. ¥ This is again
nﬁspla‘ccd: we .haﬁ: explained above the natute of the roles of D3-D5, %, (1) i
“Stheme” ixvolving the transfer of ¢, $13 billion to and From Suppliers under cover

of Supply Agreemeénts was in operation for a number of years; (2) the money

repayments then outstanding were 13-D5; and (4). the Supply Agteements were:a
very significant patt of the fraud.

The third commpleint is 5aid o concetn “The ammervial value:of any claim against ey of
the Third to Fafth Defendanis .. . and the likelibood of any of thew baving important doswments
points are-advanced sbove. In any event, we are at a loss 1o see how this can
amount to noh-disclosute (let alone delibefite non-disclosure) when the issue of
D3-D5% assets was expressly addressed by counsel for the Bank: at the without
notice hearing: Transcript/ 5:4-7:13 [A1/17/124)).

The fourth is that there-was a “Gelibsrate” decision:not to disclose. “e-range of relevant
proceedings before the comrts in Uleraing.and the scopé of the issues 1o be devernminéd thers, ™
This is again tejected: (1) the Bank took extensive steps to disclose €.600 sets of
proceedings taking place in Ukraine; (2) many of those proceedings were

instituted—sometimes fraudulently—at-the behest of D1 to seek to prevent the

This point i Hot relied upon-as a sélf-standing pointin D1's skeleton argument,

See also D1 Skel /f232-259 '

1 Skel/§9260:265.. - :

D1 Skel/4]270:272 -
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Bank from founding English jusisdiction; and (3) the D1 Defamation Claim was
served on the Bank the day before it filed its papers for the WFO and was— eaticely
understandably — not immediately identified as being relevant to these proceedings
and not passed on to the Bank’s English lawyers until after the WFO hid been

gmntcd.

236. Indeed, we mote at the outset that D1’s skeleton atgument is unable to assest-that the alleged

237,

238,

non-disclosuresare all deliberate. It tentatively states, st §13(4)(ii), that fhe non-disclosures

were ‘... af Jeast in somq cases; apparsntly deliberats” D3-DB, for their part, say as follows in
relation to the D1 Defamation Claim: “Tn the light of the disclosure of other proctedings, i caot be
sdid that 1hé non-dislosure was deliberate. ...” (D3-1D8 Skel/§110)

If, contraty to these submissions, the court considers that there is anything in the femaitiog

ﬁﬂcEﬁﬁOns, thete is a clear case for the continuation of the WEQ:

&

@

)

"The Bank has a cornpelling case on the merits, as 18 uridetscored b}r the natute of

the *Scherze” (the commetcial rationale for which D1 has not explained) and the
Ds' volte-face on challenging good arguable case.

The Bank has a particularly stong case on fisk of dissipation, 45 is again

‘underscored by the nature of the “Scheme”, D1-D2%s conduct in a vatiety of other

contexts, and the way in which D1 and D2 hold their assets (see. Confidential
Angexes C and D). Again, the Ds' recent decision to shy away from challenging

the Bank's case on risk of diséi_pa'tifdn speaks volumes.

It would involve manifest injustice and _(as Males ] has tecently put it) a major loss

of perspective were the WFQ to be set aside.

'The remainder of this section addresses (IT) the law (paras 239 to 241), (I1I) the fout points
maintairied by D1 and D2 (paras 242 to 263), (IV) the abandoned points and why they assist.
the Bank oa this application (paras 264 to 273), and (V) why there is a clear case for-the
continuation of the WFO (paras 274 to 280).

120



(II) The Law

239. The priticiples relating to the duty to give full and frank disclosute are well-known: se¢ the
decision of the Court of Appeal in Brink’s Mat Lid v Elcombe: {1988] 1 WLR 1350, at
p1356-1357. ‘We refer also to the tecent surhmary given by Males ] in National Bank
Trust v Yurgy [2016] EWHC 1913 (Comm) at [18):

.. 2he following poinis are part:m/ady ﬁ!evm}t b #Je }brmm‘ e

(a) Afait is material f it is one which the judge would need (ar wish) to take tnto-acconnt whex daciding
wibnther to-make a freesing order.

(6) Failure 1o dislose a niaterial fuct wijl sometimes requise immediote discherge of 2he order. This ds
Jekeely fo be: the court's starting point, o Jeass when 1he faibire is swbstansial or deliberass

(e} Nevertheless the conrt has a diseretion to continsé the injunciion {or 10 impass 4 fivsh injrction)
despite a failyre o disclase; althongh it has been said that the discretion. .rba:(id b excarcised spasingy,
the overriding eansideration will alivays be the interests of fustier.

(d) I sansidering where the interests of ustive e, it is mecessaty Yo tuke dsvonsi of all:the crowmstances
of the aase inchiding (without artompring an exbanstive fist) (i) #he imporianze of rﬁefmt ﬂo‘ﬁ-a?m’md
to the:isswes which the judge making the : fvasing order had to decidey (i) the e
<ompliance with the need for fitll and frank: disclasitre and 1o deter ﬁaﬂmpkaﬂm (‘m) wﬁﬂﬁw o tn
shdt-e3cient the fitbure to disclose swas culpable;.and (iy).the infustice bo a clatmant which way ocor if
a# ordleris discharged leaving a defendant free to dissipate:assets, alihonghy.a strong tase on Fhe merits
witll weter be i ood exciitse for a Jailure o disclose material facks ' '

(o) The interosts:of jilstice miay sometimies reguire that 4 freszing order be mrmﬁﬂ;d but that a fasiure of
ischossre. be:marked in some other way, for weanple by a switable order as 1o gasts.”

240, We deaw attention to two further ptinciples. Fisst, that of pmpom&nahty Here, the

15.6.01). At pages 4 -5, 6 and 22 of the official tiatisctipt, the _]udge observ‘ed a8 ibllows

{emphasis supplied):

leadifg authonty is the decision of Touslon J.in Ceown.

“\o, isswes of now-disclossire ... in relation to.... a freexing ovder pught to be capable of being dealt with
quitte concisely. Speaking in general torms, it is z"n@pmpﬁarg 19 seok to set-asidh 4 - freeing ordes for rion-
disclosure where proof of non-disclosnre. depends.on proof cy’fartr sibich are themislys thiissne in the.action,
wnless the _factr are truly so plain that they can be readily and summarily established, otherwise 1be
application ... is liable to' becosse a form of prelimtinary trialsn which the judge is asked to.make findings
(adbeit provisiondlly)-on isswes whih showuld be move properly reserved for tréal itseff. ...

Secondy, whers facts are material in the broad sense in which that expression is nsed, there are degrees of
refevance and it i important o preserve a due sense of propostion. The overriding objectives gpply beré.as
it any matter s which the Court is required fo exercise its diseretion. ...
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In appbing the broad test of maleriality, -sensible limits have to be drawn. Otberwise thers would be wo
lignit 1o the points qurﬁ#é'iaﬁégwbi@ could be advaiced under the griss of discretion. *"

241. Secondly, thatitis dangerous—particilatly in complex cases—to assess a claimant’s conduct
with the benefit of hi'n‘dsi"ght. We refer, in this regatd, to:

1

@

3)

Brinlk’s Mat, supra, (Slade L]):

‘Paﬂzm!mj; int beavy commertial cases, the borderling betiveen material facts and non-materil

Jais iy sompefivex be a somewhat uncertain one. While in rio way discorinsing th heayy- dt;;v '

of eandonr and sare which falls on persons making ex parte applications, T do not think. that the
atplication of the. pmr@/s shoild be carried to extreme lengths. Tn one or tun other . . daves ..,
I hase suspeited signs of a growing reﬂder:g on the panf cy’ Torne ﬁkgdﬂﬁ [to allege nom-
dlsciosute] as-a tabﬂfa in ﬂmg?'agza, . R, sk resents,

This, we submit, is 2 paradigm example. of the kind of case Slade 1] had in mind.

Crown Resources, supra, (Toulson J):

“Dn Jass sevions cases, where thers is no plansible ground for supposing thit the matser wonld base
wrade any difference or that there was any bad faith on the part of the applicant, o set-aside Posy
mwymgs.f [sic] ks astres’ may not only be. infair on balanie betivien the parties, bit may haii

the effect of encontraging ‘s avires’ in the unwelcone sense of encouraging applications to sef aside
by a defendant against whor thers was ample gronnd for the rraking of an injuction and who
has sugfered-no prejicdice by some failure on the pari.of the.applicant 1o present ity application i
a way which vy s corsplate and aocurate as with Findsight it sbould haw besn,” (p- 6)

+ Zhe.noore complexc the cass, the more ﬁm!e is the ground for razmg argments abist non-
afrsrfom and the moré impartant it is, in my view, that the judge should not Jose sight of the waod
Jor thedrees. ... % (p. T)

[2008] EWHC 2614 (Ch)

(Christopher Clarke J):

‘Dot comphicatsd cases it wy be just to alloww some margin of error. 1t is often eavier jo spot what
showld have been disclased in retrospect, and after argument from those alloging won-disclosure,
than 14 was ai e tinie swhen the guestion of disclosxre first arose.” ([106])
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(IIT) 'Points Upon ' Which D1.and D2 Continue to Rely
(1) Non-disclosute on loss

242. ‘The first complaint made in D1’s solicitors” letter of 11.7.18 {dealt with at D1 Skel/ ﬂZ&ﬁ—-
269) is as follows:

“The excorvise saidto have been conductzd by {or ultiniately for) the Benk fo follaw the maney lent to the
Uksasian Borrowers (in pariiculaty the fiiture of the Bank %o eonsider its o statements of agiptint with
atlegeid recipiénts of the maonsy.— or o reveal the infarmation provided by them — - anid the Hdinstainable
inferences supparting the. allegations s o how he mongy moved as depicted in the 12 charts in Sehedule &
[to Lewis 1]} [G/ 29,10?]

243. Weteject it fot the following reasons.

244. Fitst, the Bank disclased. all. material facis and/or dischaiped its obligatian to make all
reasorable efforts to disclose matters relating to loss. We tely in this regatd upon:

M The subissions made at Section F2 above as to 'why the Bauk’s ease on loss is

cotrect

(@) The fact that the Spreadsheets which D1 relied upon wete compiled by “teatns”
of peaple whom. h‘ez_-egg'ag:cd after service of the WFO, & number of whom had
worked in the Bank and/or put the “Scheme” together: Lafferty 2/§19-24
[B2/36],

(3) Those teams—with their inside knowledge—were; in the . 10 weeks befose D1’s
evidence in support of his set-side »_appli(:'ation was filed, 'unable to produce (1)
diagtams depicting ‘peyment chains for more than three Borrowers (Lafferty
2/931) or (2) a*fully worked exarrg:f# of D1% dciuble-—cou_mih__g-_ compla.lnt (Laf'fetty
2/947.1) [B2/36].

(4) That is unsurprising: see D1’s own description of the Scheme referred fo above
(schemes, lob[_;s',. cycles, conduits etc) and in Lafferty 2/M27.1.2, 46, 41.1, 47.2,
47,3, 69, 70, 71 and 102 [B2/36]. See also the Banl’s uncontroverted evidence
that payrments were managed using algorithms: Lewis 1 /19 [B1/24].
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{5) The complexity is demonstrated by, for instance, the fo]lowmg pages of D1%

©)

Spreadsheets [D13/92/24619-24620, 24628, 24632, 24641, 24644, 24657, 24667,
24673, 24678, 24689-90, 24696, 24701-02, 24708] and [D14/24714, 24729-30,
24736, 24757-58, 24768-70, 24784, 24813, 24834-5. To give some further

examples:

(&) On12 December 2013, US:$30,000,000 was received by Spircom Thvestments
Ltd, which the same .déy had ‘moved between 22 companies pursuant to 33
diffetent transfers [D13/92/24657).

(b) On 25 February 2012, US $38,000,000 was received by Spircom Investments
Ltd, which by the next day had moved between 21 companies putsuant to 37
different transfers [D13 £92/24708].

() On 14 July 2014, US $6,000,000 was teceived by ZAO Ulkrtransitservice Ltd,
which by 18 July had maved between 17 companies putsuant to 65 diffecent
transfers [I13/92/24696).

Indeed, in relation to 17 of the 46 Botrowers, there wete so-called “bredk-points™,
viz. gaps in the tracing process which it is said has been cartied out. The tesult is
that the “money repaid 1o the Bank appears 1o origiaate from somewbers else”, an “effect®
which is “achiewd” by connecting ‘s with what have been dubbed “Gompensation
payments™ Lafferty 2/{70. The Scheme was. obviously designed to be s difficult

as possible for an outsider to understand.

(7) D1 will, of course, know the putpose underlying the “Scheme”. Given that his

&

“teams” were involyed at the time, they will presumably know too. But he has not
shared that information with the Bank or the Coiirt, The Bank’s advisors instead

had to interrogate the material themselves.

In these citcumstances, the i2 Charts represented as detailed and rigorous an
attemnpt at establishing the position as could teasonably have been expeeted.
Lafferty 2 makes no mentioni of the same, hiaving seemingly been produced in

ignorance of their existence.
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245, ‘Secondly, the reasonableness of the Banl?s efforts should, we submmit, be assessed against
the following backdtop:

(1) Mﬂifl}”" of the top echelons of the Bank’s management have either left orbeen distnissed
past-nationalisation: Lewis 17951, [ndeed, thejob of indérstanding the way the Bank
was Tun priot to nationalisation was .es__pedz]if cha]lengmg for the new managesnent
becauie soime éf

Lewis 1/152

ployees were teluctant to @ssist and/or temained loyal to D1-D2:

(2) Efforts were also hampered by the destruction of dociimentation: Lewis 1/4Y11, 78-
91.

(3) ‘There was legitimate urgency to the application. As Mt Lewis explained: .. #h¢ Bank
sontd have liked 1o taks more tinie 1o insiligate mattees relating do this and other fronds allegedly.
carried gut by the First and Seeond Dg"e;zdam, Bt the repeatd -atiempts. fo- bring procedings in
Ulkiaine (in particular the rocent fuke claims puportedly brought by #he Bank ilself) and otber roatters
{such s the vecont leaking of information evidenced by the Fisldficher and Skaddens lettors), have
mieant 1hat the Bank needs 1o g6 siii” Lewis 1/1476).

4) A larpe nuinkier of possible defences and other full and frank disclosure points were
addressed by at Lewis 1/71338:346 {‘No loss’, “No bteach of duty’, ‘Causation’,
“Presumed Validity’, “Statute of Limitations”) and 419473 (‘Litnitations in the
collection and review of potentially rélewint documents’, “Foreign proceedings
challenging the Baok’s nationalisation’, “The role of PwC’, Lis alibi pendens’, ‘Bstoppel.
/ res judicata’, ‘Proceedings between the Borrawers, Defendant Suppliers and Banl,
Ukmaintan Griminal proceedings’, “Tatneft injunction’, “The Borrowers’ Assets’,
‘Restrnenuring fiégotiations’ and ‘Other matters faised in the Fieldfisher and Skaddens
letters).

246. Thirdly, the Bank is not making 4 proprietary claim and 56 D1’ complaint that the Bank
failed to “follow” (we assume D1’ solicitors ‘mean “trace™) is beside the point. As we
explain above; the Bani’s ease is fourided upon the clear and compelling transactional links
between the monies paid out by the Botrowers and the monies received by D3-D8 and not

on the basis of proptietary tracing prisiciples.
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247.  Fourthly, if [31-D8 wish to challenge the Bank’s casé on loss by explaining the natuse of the

248,

@

249,

250.

Scheme™ and by saying that the loss was sustained pursuant to some other fraud, then they

uncertain tettins in Tatneft,® Indeed, as Toulson ] explained i Crown Resoutces, o
“ o itis ingppropriiase fo seek: o set aside a freeging order for sion-disclosnre where troof of non-dhisclasnre
dspiends on: proof ?f Jacts which are themselves in issue in the action, nnless the faits are tridy so plain thai
vbey ¢an be readily and summarily established, otberwise the-application .., is bably to become 4 Jorw of
reliminiry tial”

Fifthily, it lies ill in the mouth of a defendant who has ogchestrated such a “Sahemz” to
complain:that a bank—which the defendant hdg accepted hds a pood arguable case of fraud
—should not have the benefit of 1 freezing order because it had not been able-fully to vapack
thiz defeadant’s fraud at the without notice-hearing, This is especiallyso givan that Lewds 1
explained—in the context of Intérmediary Loans —that the tracing process was extremely
difficalt: “With ewery ﬁﬂ,ber layer of recycling, it becomes more a’zﬁmfz Fo troce with acewragy which
drawdonns of Relevant Loans (or portions of such loans) are ;Eie‘i@ ‘repaid a sdch SHag, Tée purporied

- vepaymins of the Relevant Loow drawdowns (i.c: those which wers used o pay the Defendans Suppliers

Bursyint 16 by 1 ending Scheme) bas been trdeed as far as possiblein the timn available 1o dentify the sonrce
of funds.” [B1/24/676 /7308,

The alleged role of D3-D5, their centrality to the alleged fraud, and the quantum of

" any claim against them,

Again, rejected: no milsrepresentation or non-disclosure.

‘We addtess this argument in other patts of this skeleton atgument as follows:

(1) 53-D5’s tole and centrality to the fraud: paragraphs 58 to 67.

Rl

110

Tt is not cleac-that this is s‘omi:thing that falls within the first complaint a8 sef out i D1's solicitors' letter; but
it:appears as a separate heading at D1 Skel/§266-269, so.it miy be that'it §s tonsidered by 1 t6 be part
and parcel of the same complaint.

[2018) 4 WLR 14: “\... it wouid be grotesque if the dufendants conid enade Fability for iheir. frad by sarying they wonld hass
comatified another wrong by snsnring won-payment. If that really is thiir vase, ey can 18l #he conrk that in the conrsé-of their-

defence.”
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(2) The quanmum of any claim against D3-D5: Section B2

4y 1t is said that “i ought #o Save been easy for the Bank andf o Kroll 1o establish uwihers the
wrongy bad gone (ot least in the first stage) and as such that ¥ wis ne Ionger nnder the Englﬂ_‘ﬁ
Contpanies” cmrol” (Lafferty 2/9279 [B3/36)) -

{2) But the Bank-did disclose. that:“.... #he money mas shiit lgbdﬁdpdch M».Wifﬁf}f:!d?lﬁ'.m 4
significant nwmber of further companiies-in sueh 4 way that & has f‘!ﬁ;ﬁ’?ftﬁolrﬁbfe t: discotier
auliere it siow resides ... " Lewis 1/9378/ n 82 [B1/24]

16) Tndeed, the Bank also disclosed the following pointsas: to the substance of D3-
Ds:

4. 13 ()it filed accounts under the small compaaies regime {Lew:s 1 1]119): (ﬂ)
its most recent accounts showed netassets of $12,632 (Lewis 1 / 1[12ﬂ), and (i)
it hs “io ombine pressnce anid o swebsite” (Lewis 1/9121) [B1/24):

b, -D#: (i) it filed accounts under the small companies regime (Liewis 1/9129); (i)
its ‘accounts to 31.12.14 declared assets of $51,577 (Lewis 1/9130); aid (iif) it
‘had “$o anliné prasence or websiz?” (Lewds 1/134) [BY/24).

c. D5 (i) it filed accousts under the small companies regitne (Lewis 1 /51[-137;1;; (i)
its azéotuits for the year ended 31.1:15 declared -assets of $116,981; and (jif) it

had “rio oniine presence or websize” (Lewis 1/9141) {B1/24).

252. It is difficult to pin down the points made at D1 Skel/ 1[1]232—259 We will dﬂVt‘-le the

following peints as necessary at the heafing:

(1) The Court'was well awate of the fact that there were-over 80 companies involved in the

“Scheme”. It was told as much by Lewis 1, which made express reference to!

a. 'The fact that there were 35 Suppliets ini total, incorporated il a wide vatiety of
jutisdicions: Lewis.1 /193 [B1/24]. ..
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b. The fact that there were 46 Ukmiriian Borrowers: Lewis 1/4992 [B1/24).

¢. 'The Fact that there were 36 companies involved in the 2016 transformation
scheme, of which five were potentially celevant: Lewis 1/9295 [B1/24]. The
names of those five bottowers—all LLCs—were given, and so the court-would

have appreciated that they were not English companies.

da The fact fhﬂ.tthc Relﬂ“f"ﬂﬂt Loans were Purpouedly tep aid by Intertr cdlary Loans
or'the purported gtant of secutity (which was just mote loan recycling): Lewis
1/1Y307, 320 [B1/24].

(2) The i2 Charts ptoduced to the Coutt wete not unreadable: cp D1 Skel79237(3).

(3) The i2 Chasts ate not ‘impassibk” o uindetstand: cp D1 Skel/J240. We refer the Coute,
in this regard, to Lowis 3/973-80 [B1/30), which describes the i2 Chatt for Agraprom
D6/76/18290).

(‘4) Itis undetstandable why, for forensic effect, D1 chooses to focus on AEFE as an example.
But, as is explained in Lewis 3/973(b), ABF “Suvolies one of the most complisé sas o
transactions” [B1/30].

(3)  Thecommercial value of any claitn against any of D3-D5 and the likelihood of them

having important documents to disclose

253. Not accepted.

"The cornmervial vaine of any clains against any of [D3-D5) aird in particnlar the existence of asiy valsiable
rights they might have against third parties (againsé whom the Bank night not otheswise have any.clatm)
and which the Bank might sesk o enforce by way of appointment of a recesver and the Jikelibood of any of
them hoving important docsiments to disclose which were not already available fo the Bank.”
[G/144/29106-7]

255. Weaddress the following points at the following places:
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256,

(1

)

‘Thevalue of any ¢laim against D3-D35: paragraphs 53 to 55.
Documentation available to ID3-105: paragraphs 56 te.57.

Ukrainian Defamation Proceedings

It i5 correct that the D1 Defamation Claim and the 1D3-D5 Defamation Claims wete not

breu_ght to the court’s attention at the ex parte hearing, But thefe was no riviterial fiosi-
disclosute’ in. this tespect, still less substantial or deliberate non-disclosure (as D3-D8

expressty acknowledge and D1’ skeleton argument seems to dceept).

257. Fitst, the Bank had noway of knowing anything-about the substance of the D1 Defamation

Claien until, at the-eatliest; 14.12:17 (just two cleat days before its @ parte applicaton was

heard).

m

v

&)

“

D1 filed his defaination claim on 1.11.17; it was widely reported in the press that
he hiad done so (sorne, but not all, articles reported that the Bank was a defendant
[D12,/92/24348-56]); and the Bank noted the claim o the Judiciary Portal™ on
30.11.17." However, at that poinit (1) the proceedings had not been opened and
2 ﬂuemﬂymformatmn about the substantive claim was. that it was 'éfanpm#:k@ﬁ of
borons; dignity-and business reputation.” [E5/118/26979-90]. The inforrmation available
did nat include the fact that D28 had heen naimed as third patties.

On 512,17, the Bink’s Ukeainian counsel attempted to access the court file ta leatn
mrote about the dlaitn, butwas tefused perrn"jssion to do se because the eoutt file.
had not yet been transferred to the coutt’s administrative office (Lewis 2/§201(g)
[B1/29)).

On 12,1217 the ordet opening proceedings (made pn 4.12:17) was miade publicly
available of the Unified State Register of Court Decisians: Matchenko 2/452

[€2/62).

Mr Liafferty boldy asserts that D1’s staternent of claitn could have been obitained
from the Couit after 5.12.17 (Laffetty 3/1]159(&} [B3/39}). That statement, is

T
H2

Referred torin Marchenkoil /§51-{G2/61] - -
Lewis 3/4201(c) [B2/30] ST

129



®)

258, Second

entitely unsupported and the evidence points the othet way; the proceedings were
opened by ordet on 4.12.17 but the statement of claim was.not available on 5.12.17
~ Mt Lﬁff_’é;x_ty has no hasis to suggest that it would have been available on 6.12.17

or thereafter.

Accordingly, priot to delivety of the proceedings to the Bank on 14.12.17 there
was no practical way for the Bank to know anything about the D1 Defamation
Claim, Mr Laffetty is wrong to say the Bank was “om. nufisr Jor throe wenks prior 1o the
WEO Hearing -sy’ a potsntially relesant claim browght by Mr Kolomoisky.” (Latferty 379157
[B3/39]). The Bank was not tequired to tell the Couirt ‘i additian 1o ¥hé hetndreds of
sezs of Ukrainian proceedings we've told you abomt, DT has alw filed sowe defamition

proceedings, bat we dont kenon anything abost them”. “What could the Court have done

with that information othet than ignore it? This is a classic example of an issue
being identiftable only with the benefit of hindsight:

; in the absence of any information about the D1 Defatnation Clajth, the Bank’s

position that this was not'a claim that needed to be brought to the cont’s attention was also

informed by its prior consideration of a defamation claim filed by the Bank’s former
chairman, Oleksandr Dubilet on 30.10:17, ie the day before D1's claim (Lewis 2/9201(a)-(6
[B1/29]). That claim had been served on the Bank.

(1)

(2

(3)

Mr Dubilet’s claim, like D1, is for protection of his “banonr, dignity and repsiction”.

Mr Dubilet’s claim related to a statement made by Mt Shlapak at the press
conference on 4.7.17 that Mt Dubilet had exceeded his powers as chairman of the
Bank in apptoving the loans to the 36 New Borrowers [D10/86.1/ 21879.210). Mt
Dubilet contended thit Mr Shlapak’s staterment was false because the loans to 'fhe
New Botrowers were authorised by the NBU, and he acted at all times within his
authority, That is not a daim which would be likely to form the basis of a stay of
the English proceedings (Lewis 2/9201(b) [B1/29].

Mt Dubilet is a close associate of D1 (Lewis 1/9431, 72, 417(c) {B1/24)). It-was
reasonable to infer that 4 claim filed by D1 on the day after My Dubilet’s claim
secking similar relief as that sought by Mt Dubilet would be substantially similar in

contént to My Dubilet’s claimi.
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259. Third, there was insufficieqt time between delivety of 'fhe:pnocaediqgs- ta the Bank’s offices

and the without notice heating for the proceedings to-be brought ta the Cout’s attention:

1) The D1 Defariation. Claitn swas received by the Bank'’s offices in Daipro en
Thursday 14:12.17 [D10/89/23794]. It was scanaed 2nd saved onto. the Bank’s
systems on Saturday 16.12.17 and uploaded ta the Bank’s case:management systein
on Ménday 18.12.17 (Lewis 2/9201(g) {B1/29)).

@) In the meantime:

2. On Priday 15.12.17, at about 4ptm, the Baal’s evidence and skeleton argument.
in suppott of the. application for the WFO wete lodged with the Chancety
Division in England.

b, Later'that evering, D1 sent his‘injunction by email to the Bank {on 16,1217 it
was sent by Mr Lafferty to Mr Lewis by email [106/78/18364-5]),

e. .As D1 must have anticipated and.intended, that put the catamong the pigeons.
"The. Bank and. its Ukrainian and En.gh.shlawyers wate,he’_avﬂy enpaged over the
following two.days in dealing with the putported injupctiog. The Baok produced
Lewis 2 and Beketov 2 in response to-the injunction late on Monday 18.12.18.
Thiat was also the pre-reading day set-aside for Nugee J.  The Bank’s counsel
finalised # supplemental skeleton the nest mornifig [F1/136/28723-28727).

d. On19.12.17 the ex patte heating took place before Nugee J.

3) Accordingly, this is not a case involving any procedural ot other irregularity in
telatioh to the without potice hearing. Rather, itds a case in which — as happens
from time to time— evidence which was fiot available to the court at the tirhe of
rmaking the without notice décision has subsequeritly become available. See, for a
recent example of such-a case, Khtapunov v JSC BTA Bank [2018] EWCA Civ,
[42] (Sales LJ).
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260. E ourth the Bank and HL made extensive efforts to-give disclosure in relation to :Onjgcin;g
Uksainian proceedings:

(1)

@

@

)

‘The Bank was alive to the fact that the Ds might seek to tely on proceedings in

Ukraine as a basis on which the English Coutt should decline jurisdiction or stay
proceedings. To that end, the Bank put before the Court information about ¢.600

sefs of proceedings in Ukraine, see the 12 page Appendix 2 to Lewis 1 [D6/70],

Lewis 1/{{436-461[B1/24], and 15 pages of the skeleton argument [F1/135].
Other proceedings — like Mr Dubilet’s claim —were also considered, but on the
basis of the available information they were determined to. be immaterial for the
purposes of the Bank’s duty of full and frank disclosure: (Lewds 2/9201(@)-(5)
B1/29))

In other words, there was an extensive process by which Tkeainian praceedings.
were reviewed for possible lis alibi pendens/estoppel atguments. There was no.
attempt to shy away fromi the extant proceedings in Ukraine,

As Mr Lewis explains, the substance of the Bank’s claims was not comunicated
to thie Bank until 19.12.17 to avoid tipping off D1 and D2: Lewis 1/9 478 [B1/24),
Lewis 3/4202 [B2/30]. As we explain belovs, thatwas 7 ressonable position to take
in light of the loyalty still owed by.many of the Bank’s staff to' 11 and D2,

Until 19.12.17 the Bank’s intemzl.'legal department was in no position to assess the
relevance of new Ukeinian progeedings to the Bank’s English claims. The
suggestion that someone within the Bank “defiberately concealed the axisiense” of the
defamation claim from HL is-absurd (Lafferty 2/9263 [B3/36]): It is unsutprising
that the statement of claim delivered on Thursday in Dnipro was.not -pasxs‘éd: to HL:
by the following Tuesday morning, It was, as Mr Lewis explains, not tteated as a
priotity because (1) it was not understood to be relevant to the Bank’s application
to this Court on 19.12.17 and (2) the first hearing in the D1 Defamation Claim
was not until 20.2.18: Lewis 3/9334 [B2/30).

Mt Lafferty sugpests that the Bank should have put in place a mechanism for the

131 Defamation Claim to be passed on to HL without sny risk of “tipping off”

(Lafferty 3/9160 [B3/39)), But (1) itis obvious that thete was alteady a mechantsm

132



261.

262

in place for proceeditigs to be passed to HL, which is-what aliowed FIL to prepare
cxtensive evidence on the other Ukainian proseedings; and (2) Mr Laffesty’s
proposal assumes. that the Bank ought to have known that the D1 Defamation
Claim would be relevant ot; in Mr Lafferty’s words, the “wmost important st of
proceedings in relation to lis pendeys.arguments” " Theve wis nothifig in the information
available to the Bank to suggest that the D1 Defamation Claim would be relevant
to'the E’n_gli'sh drims.

(6) One only has to step bick to see the incohetency of D1's pasifion, His case has
to be-that the Bank, having cartied out 20 extensive process to deaw hundreds of
sets of proceedings to the attention of this Coutt, delibetately decided towithhold
information about one that it knew to be critical, even:though, bhihg-fiD'I'é: own
claim, it was bound to come out in due dotitsé. That hypothesis, it is submitred, is
entitely fanciful: Unsutpiisingly, it finds no support in the evidence before the
Court on this &pplii_:aﬁoﬁ. |

Fifth, to the extent that any complaint is made about nen-disclosure «of the D3-D5

Defamation. Clatms, that too is unfounded, The: claims filed on 27.10.17 weré Jistnissed

1in the.D-l Defamation Claim)-, have S.tl]l_ nat been _opened. No-~sta_tern_:;;1_ts_:. q_f clmn or other

documents had been served on the Batik at the time of the without niotice hearing (nor have
they been since); and the Banl’s internal systems hold no records of eithet the October 2017
claims ot the third party claims: Tewis 3/17338:341 [B2/30],

Finally, itis telling that D1 did not even mention his defatation proceedings in Fieldfisher’s

letters to HL on 1,12.17 [1)4/2847] and 13.12.17 D5/3015].

eh) If he theught those ptoceedings were soithportant, he conld have mentioneéd them
inthe context of lettets conteniding thiat the English.‘COurt'did nothave juﬁsdicﬁan

ifi respect of any claims against him.

(2} Indeed, Mr Iﬁ'fférty could have mentioned them when he niotified HLtn 16.12:17
of the purported injunction ID1 had obtained against HL the day befote, and went

113

Tafferty 2/9265.3 [B3/36]
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-of to assert that the Bark was “wot entitled” to instruct HL and that HL had “u
anthority” 1o act fof the Bank. We address this injuriction in miote detail in the next

section of this skeleton argument.

D1 now chatactérises the defamation proceedings as the “most crudial’ of c. 600 sets
of proceedingy in Ulerding; complains ahout “egragions non-disclosurd™™;.and that it
“heggars beligf” ‘that enquiries were not made in relation to his as-yet unserved

defamation action.™

263. Tt.ds obvious what is going-on. D1 has latched onto the ane set of proceedings which the

Bank did not disclose (hc,cfaus.e it could ot reasonably have done so) a nd is _seéking‘_g;p‘ﬁssly

to exaggerate its nnportaﬂce far beyond its objective relevance in 4 baseless attethpt to
dischatge the WFO. This is, as Slade L] observed in Brink’s Mat, a paradigm example of
a litigant alleging non-disclosute.on a wholly untenable basis .. as represenisng substaviially the
ondy bape of abtaining the discharge of [an] injunction. ... where thers is Little higpe gﬁéing- o on the

swhstantial merits of the-case or on the balance of convenience”

D

@

3)

(AV) Abandoned points that assist the Bank’s case

264. 11 and D2 have abandoned a large sumber of full and frank disclosure points, as follows:

“Hogan Lovells’ General Apptroach to Full and Frank Disclosure” Lafferty

2/11249-260 [B3/36] (4 pages); Lewis 3/9 476-485 (B2/30] (3 pages).

The Barik’s decision to ptoceed withiout notice: Lafferty 2/t 14-123 [B2/ 306) (7

pages); Lewils 3/{11221-233 [B2/30] (3 pages).

Non-disclosuse in relation to an injunction obtained by D1 from the Uktairiian
Coutt ori 15.12:17: Lafferty 2/9Y215-249 [B3/36] (6 pages); Lewis 3/44401-174
[B2/30] (21 pages).

tid
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Lafferty 3/9146 [B3/39]

 Tafferty 3/1158 [B3/39],

134



®

)

©

President Poroschenko’s interest in the litigation: Kolomoisky 1/{{16-98 [B2/32}
(25 pages); Lafferty 2/Y269-275 [B3/36] (2 pages); Lewis 3/11234-252 [B2/30]
(6 pages).

That there was “awsprabl’ collateral for the Relevant Loans: Lafferty 2/7Y83-96
[33/36] 2 pages),Lms 3/Y9]146-220 [B27/30] {19 pages); Lafferty 3/11130-142
[B3/39) (2 pages).

That there was:a “culablé” failore to give proper disclosute in respect of starage of
 [B3/38] (8 pages); Pugach [B3/37] (8 pages); Lafferty
2,/141283-288 [B3/36] (2 pages); Liewis 3/TY495-531 [B2/30} (9 pages); Kazantsev
[B3/40] (8 pages).

documents and data: Korya

265. A great deal of time and theteforé cost has been incutred in responding fo these points;

which should never have been raised. ‘But the abandeniment of some ofthcscpomtsdoes

nat rendet them irrelevant for the purposes of the July hearing. To the contrary, DI’s

outrageous conduct inrelation to-the Ukraintan Injunctions and the fact that 4 lﬂigeﬂulﬂbef

of Bank employees remained loyal t6 D1-D2 in Decembes 2017, continte to be. importart

factors in the context of D1-D8s (retmaining

) full and frank disdosute and jutisdictional

266. We address-these:mattets helow.

‘The Uksainian Injunctions

267, The chrpnol'og_y of key events i¢ as follows:

151287
(E.'. 41311'1)

Bank lodges papers in support of without notice application for WFO.

151217
(Tpm
Ukiaine

timie)

A seniot executive of the Bank is'notified of an injungtiongglj:anté;d,éaﬂi'e: ‘that.‘da'_y by _
Judge Kizyun of the Solostyansky District Coust of Kiev (the “Kiev' Injonetion”)
Lewis 2/17 [B1/25]; [D6/78/18348-18353]. The Kiev Injunction is made against
(1) the NBU, {2) the Bank, {3) the Ukminian Ministry of Finance, (4) HL and (5)
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certain of the Bank’s other advisets. It prohibits the Bank and its advisers (including
HL ) frotm;

Peiforming the terms of any agteements that had been entered into which. “direetly
Paying/teceiving funds in relation to instructions ot agreements which “rectly or
indivectly concern and/ or affect” D1% tights and/or legal interests,

Using aﬂy of DT’s personal data,

16,1217
(c. Gpm)

D% Eoglish solicitors providé 2 topy of the Kiev Injunction to HI, By wiay of
notification”.

D1’ English solicitors state that the effect of the injunction is thatthe Bank, the
NBU and the Ukraintan Ministry-of Finance “ar not sntithed 10 instvuce ' you 1o adt in
any procoedings involving DY) and you have 5o anthority to act on their behatf ¥ comrEniing
proceedings againsi [D1] in the Englich conrt.” [D6/78/18364]

1194217
(6pm)

Nugee ] granits the WFO, He observes during the coutse of argument that D1s
| application for the Kiev Injunction “.. Joks bke an utiemps fo- derail these procesdings”
(Transeript/205:2-206:1 [A1/17/174]).

3.1.18
(Gpm)

The Kiev Injuaction is discharged by Judge Kizyun-at c. 6pm: Lewis 3/9 401, |
425 [B2/30].
D1 launches an appeal against that decision and pays the Court fee before 6ptn

the satne day, even though his representatives did not attend the discharge’
hearing: the inference is that he was notified of the decision in-advance Lewis

3/9434 (B2/30]).

4.1.18

An injunction in like tetms to the Kiey Injunction:is granted by the Kyivskiy
Disttict Coutt of Odessa _(theik'()_dessa In’junctio_n”): Lewis 31'1_[439 [32/30]

D1’s statement of claim fo the Odessa Court asserts that he “bas wot  fited any vther
clatms(s) against the .Re.;buﬂdéﬂlfﬂﬂ the same subjset matter and the same grounds which exist }
n 1his case.” (ibid.) |
That was untrue: the Odessa proceedings are materially identical to proceedings
before the Kiev Court.! The only difference is the addition of 4 defamation

56 ‘See the prayers for relicf at [D9/82/ 19146-8] and [D/82/19261-2) and D% sumimary of claim in Kiev
proceedings: “T consitter that [the NBU, PB and its adwsers have entered into agreements]'in brsach of hgiskatian on State
(paibiic) procuremesnt which entadled their iuvalidity and aleo their skbsegiient perforsiarice wifhont obsersanee of the requirements
of daw on protection of the Cleimant’s personal dota® [D9/82/19142); DI’ summaty of claim iu Odessa
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claim against a broadcaster, not a patty to the Kiev proceedings, which was

necessaty to.give thié Odessa Cotet territosal juﬂsdlcuan

12.1.18

The Odessa Injunction is dischatged: Lewis 3/444. [B2/30]

1.2.18

D1, seeks to institute an npp'éal aéajnst the K‘iév- Iﬁjuncﬁdn.- He'is out of time to
da so. He therefore lies to the Ukrainian Court-of Appeal.

Sp ectcally,, he asserts that he only leatned about the grant.of the Kiev Injunction
when he tead about it in the tedia on'20 January 2018: Lewds 8/§Y54-5 [B2/30.2]
and [D10/86.1/21879.179].

2 and

21,218

D1 accuses the panel of the Kiey Court of Appeal listed to hear appcals against the
Kiey Injunction of bias: Lewis 3/9431 [B2/30]. Those applications are rejected in
short ordet, but delay the detertnination of ‘the appeals: ibid and Lewis 3/7436
B2/30].

4.7.18

ian High. Coundl of ]ustlce {u kraine’s judicial govesnance authority)
condludes that Judge Kizyun’s vielations when gianting the Kiev Injunction were
s0 “Grass and obaions™ that they went beyond o “Gmple judge’s mistake” and- amount
toa “grass vislationof the Jaw” (Leveis 8/Y57 [B2/30.2)).

It difects that discipliniaty action be takeds against het fibid)

This is not the first time that Judge Kizyun’s conduct has been called into serious

question;!!”

268. The saga isinistructive fot two reasons. Fiest, it shines an unflattering light on the suitability
of the Ukrainian Goutts to hear 2 dispute of this Kind: |

®

@

Judge Kizyno's decision ta graat the Kiev Injunction was so ‘gros™ s violation that

it has:léd to disciplinaty proce ""dings Otie obvious explanation for this is that her

decision was procured by D1 by improper inducement and/or pressure.

When HL were notified of the Kiev Injunction, D1 was seeking to frighten them

off acting for the Bask. ‘This can be séen from the fact that the sictification—

"7

proceedingst “... the Clainanid beliemis that .. the JINBLUY, PB uisal itr-adwisérs- b onfered Jinfd agreensents] in piolation
of thistate @)ﬂfil.rcj pmmremyl procedrires; ibich havs fed 1o their invalidation and firier performeance in-violation of the law
oit protection: of the Claimant’s perional data’* [D982/19254]

For instance, 2 ruling she issued in June 2015 was found to coritain “elements of cath-bredking” (Beketov
1/9514a).[C1/56]) a0d her financial disclosures haye.been.cepeatedly, questioned (eg “the Candidare’s ifespyle
did not corréspond 6 ber incorme”) (Beketov 1/4731(b) and () [C1/56])
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()

@

©)

©

assetting that they had ‘4o guZhority”—was sent not only to Messts Hardman -arid
Lewis (the partners to whom previous correspondence had been addressed
[D4/2847]) but also to HI.’s Washington-based CEO and Senior Gerieral Counsel,
as well as to the fitm’s Regional Managing Partner (Lewis 3/9422 B2/30]).

When the Kiev Injunction failed to have this effect, and Judge Kizyun set it aside
on 3.1.18, D1 was given advance notice of that decision so that he.could §¥] launch
an appeaiz:ma sa:_n;xc* day {and thereby argue that the injunction remained in force
pending detetmination of the appeal: (Maschenko 1/Y86 [C2/61]) and (2) apply
forthe Odessa Injunction.

Y1 brazenly lied to the Odessa Court when he instituted ‘his claim there: conttacy
to DV’s pleading, that claim made identical allegarions to those inade in the Kiev
Coutt.

D1 equally brazenly lied to the Coutt of Appeal when he sought to appeal the Kiey
Injuncton out of titne. "The notion that he only learned. of the grant of the Kiev
Injunction by press report on 20.1.18 is absurd in light of Mr Laffetty's email to

‘Hl:over a month earlier.

D1 has accused the appeal courts of bias, seemingly for the purposes of delaymg

the appeal against the Uktainian Injunctions.

269. Secondly, this conduct is of a piece w1th D1’s wider abuse of the Ukrdinian Courts. We rely

in particular upon:

1)

@

The filing of the 30 Fraudulent Lioan Claims: see the table at:paragtaph 166 dhove:

D7T’s meeting with the Ukrainian Genesal Prosecutor in Amsterdam on 25.11.17,
which was followed by the institution of the GPO Claims.

Emp lgg_ ees remaining loyal to B1-D2

270. Aswas explained at Lewis 1/9{13, 15 [B1/24):
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211,

272,

. the Bak's siew management s concerned that there are some puople still morking at the Bank who
?vmam lgyal ¥ tbe F:m‘ wm' Y ea‘and Dzy%ﬂdaﬂ:f mm' 50 m@ be Jw!!mg 0 pa.r: hewi mgﬁde:atqu
#o hase m;y" mm’ .tf:m fear: are jmtzﬁed I?} thosé circamstances {zzrzd mfbaut mmﬂg _pnw!eg&), .n‘ ba.r
been agrved that vhe Bank will only be told of the specifics of the: clabms thatare the subject of ihese
pracsedings very shortly before the hearing of this application, and, even thes, sueh spacifies will only be
disclosedd to-a livited nombser of poople-within the Bank whase consent i nacessary Yo awthorise the making
of this application and the institution af pmmdz_rggx

Tor fight of the massers set-out above, my firim,-acting on behalf. of the Bank, aceepts that it has-not been
possible Jo run svery single paint o ground, especially in the time available: Far the avoidance of dyubi,
Dowever; I ca;;ﬁrw that 1 belieis what follows 1o be airue. and materially coniplete account of the relsvant
ebepds.

"This approach was-not quéstionied by the Courtat the without noucahﬁarmg and; as nated
above, D1’s-complaints as to “Hogan Loeile’ General Approuch to Fui} and Frank Disclosurs™

have rightly been abandoned. Aswe explain below, by teference to the events of 10.7.17,

this approach was entirely justified.

(1) Tn surnimer 2017, the lidgation supportand forensic IT company Kroll carried out
a document i'mrestiga tion' and collection exercise at the Ba:nk’s-@fﬁcf:sa The account

Lewis .1_/.1_]-79 [;31/243..

2 On 10.7.17, Kroll were due to take forensic imapes of the hard drives ofa numbes
of computers located at BOIC’s offices: Lewis 1/980 [B1/24].

3 On arrival, Kroll were told that the offices were not empty, thﬁ;_:emplbysgs”‘were
sfill Worldng', that thi_:}r should returri Jatet—when it would be‘quietet~—and that.
‘they would be contacted in due course to let them know when they could return;
Lewis 1/981 [B1/24].

(4) Kroll went away, did othet wotk, had dinner and waited foi t_he.phone 10 '-ri\r}_[g_. At
11pm they gave up waiting and retutned to BOIKs offices: Lewis 1/981 [B1/24].
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(5) When they arrived they saw a group of 5/6 individuals, unknown to them, some

thosz preces into one of several boxces. As Kroll describied i1, both they-and the individials ey
enconniered were suzprised and did wot &wow what do so; a period of silence ensued during which
the tdividnals in the room, saying nothing, spent a fiw minutes Jenisbing what they were dving
zhen left, Lewis 1/982 [B1/24},

{6) Subsequent examination of the totn-up material revealed that it related to at léast
one Botrower: Lewis 1/9Y83-85 [B1/24).

] Kroll asked a cleaning lady to leave the boxes where they were and asked a?secmilgy
guard to lock them in a separate toom. But the boxes and torn-up material have
1ot been seen since: Lewis 1/986 [B1/24].

273. D1 relied on the evidence of Ms Kotyak, who was one of the people domg the shred 2
Ms Kotyak seeks to explain the events of 10.7.17 away as being “entimby innocuous’
[B3/38/1204/95.2]. But Ms Kotyak's account does not withstand scrutiny,!®

1138

§)) Ms'Koryak says that (1) shie was informed on 7.17.17 that a coust order had been granted in favtur of the
Anti-Corrption Bureau: of Ukegine (NABU”) entitling them to search and seize certain documents-from
the Bank; and (2) NABU ... would in practice be likely-to take all the dotuments they found in the office,
not.only those specifically mentioned or identified in the court order ....” (Koryak /9455, 5.9{B3/38])

@ Ms Koryak als says that she was told on 10.7.17 that the Bank’s secaity department would bie visifing on
11.7.37 o, “... make an announcement. During my entire time working at PB, I had nevec seceived a
teleplione call lilce ithis .... Tt was utsual and 1 didn’t know exactly what was going to happen pezt”
(Koryak/95.7 [B3/38]) '

3 Mr Koryak says her reaction to these events was to ... stay late on 10 July 2017 to clean the office up and
remove all the rubbish and spare hard éopies of documents that had geadually accurnulated in the office ..

(Kocyak/75.9[B3/38])

@) Ms Koiyal's eviderice therefore accepts that her involvemnent in the shredding exercise was precipitated by
(1) desite to keep documents away From NABU and (2) ai important pending meeting called by the Bask’s
‘sectirity department,

()] We will never know for sure what was destroyed on 10.7.17, but it seems inhecently unlikely apainst this
backdrop—and the Bank’s good arguable case of systemic fraud perpetrated from BOKs offices—that the
late night exercise wasan “entirély innocucus” as claimed.
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(V) Continuation of te-grant of the WFO

274. If, contrary to the above points, there was any material non-disclosure then:

@
®

Tt was swithin the margiu of error afforded to applications: {especially in the highly
complicated and sensitive circumstances of this case), and certainly not-substantal
ot deliberate; afiernalively o

The WFQ should aot be discharged; alernativey

The WEO should be te-granted.

275. ‘'We tely upon the following matters in support of these submissions.

276. Fitst, though the essenitial mechanics of the Misappfopriation are steaightfora

L enouph;

thewithout nctice application was one of encrmous. complexity:

M

@

®

“)

®

(©)

Infotmation had to be eollected, collated and translated.in relation to each-of the
100+ Relevant Toans to the 46 Borrowers and in relation to each of the Relevant
and Lozn File Supply Apreements.

*

Thecompilation of the i2 Charts was an extremcly detnanding exercise:

laformation had to be-obtained from the Bank without tipping off employees loyal

to 1D1-ID2 as to the nature of the Bank’s proposed claims.

"I'he Misappropriation had 'to be pieced together in spite of the suppression ot

destenction of relevant documents: see above and Lewis 1/9188-91 [B1/24].

‘Othet information; for instance the important Gudeva '.Spr‘eads‘hcetl had been

deleted -and had to be tecovered: Lewis 1/]228-9 [B1/24].

‘The Bank had te keep abreast.of a vast number of Ukrainidn pxoccedmgs Many

of them were instituted by D1 to seek to stymie the Bank’s recovery cfforts,
in¢luding the Praudulent Loan Claims and the GPQ Proceedings.

"The Bank and fts lawyers had to address the eleventh-hout Kiev Injunction.
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277.

278.

279,

(D Thete wete, as we explain above, a significant number of full and frank disclosure

points that were made.

(8) For these reasons, we respectfully submit that the observatons: of Slade. L] and
Toulson and Christopher Clatke JJ in the cases cited above ate particulaty

apposite,

Secondly, it cannot credibly be- asserted that Vany non-disclosute was othiet than entirely

innecent.

Thiedly, this is a case in which the Bank has a very strong-case on the merits. D71 has (1)

given evidence that D1-D2 were involved in a money-movement scherne, using hundreds
of comparies and thousands of transfers seemingly directed by algorithm but (2) declined
to provide any comtercial rationale for the same. The Coutt is not bound to clase its eyes
to the obvious, even though this case:is still at aa interlocutory stage: for the purposes of
this application it should proceed on the basis that D1-D2 weéze involved in thoroughly

dishonest 'a;:tivity.m

Fourthly, quite aside. from the dishonesty at the heatt of the Bank’s ¢laim, D1-D2’s conduct
in other contexts demonstrates that they ate-tiot to be trusted. We tefet to:

(1) D1’s conduct in relation to the Ukrainian Injunctions:

(2 Baring J’s conclusions in the Shulman proceedings that 12 “as siof being ensirely
candid” with the Court in relation to his Swiss living atrangements and only “ame

B2/30].

(3) The conclusions of the Commetcial Coutt and Court of Appeal in the Tatneft
proceedings that there is a real risk that D1-D2 will dissipate assets unless
restrained from so doing: eg, [2018] EWHC 1314 (Comm), [21].

118

Males | adopted this approach in similar circusstances in National Bank Tryst v Yuiov [2016] HWHC
1913 (Commy, {11}.... .
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) The natate of D1-D¥%s asset holding structutes: see Confidential Annexes Cand
D hereto.

(5) The conclusions .of the United States Distitct Coutt for the West District of
Virpinia that 4. cotnpany owned and controlled by D1 -D2; Felman Producton Inc,
had acted in “bad faigh” and that its actions reflected “... a disregard for 5 obligations
of trathfiness and candonr-to 1his C?zm and to the truth-secking process that. ix ¢entral 1o the

jndisial spstem™ (see Lewis ;1251{11353375), [B1/24].

280, We respectfitlly submit thatit would'be thotoughly unjustand (as Males ] obsetved in Yurov
at [87]) dnvolve a “wigjor Joss of perspectine” were the WFO to be dischatged.

143



F2. ALLEGATIONS OF NON-DISCLOSI/RE MADE BY D3-D§

() D3-D5 as agents

281, D3-D35 have setved evidence asserting that, when they entered into the Relevant Loan

Ag'reem_cnrs,'they acted as agents. We address that-evidence below by reference to the

position of )3, though the same points apply (mtasis mutandis) to D4 and D5. In patticular:

0

@

D3 enteted into 13 Relevant Supply Agreements between June and August 2014,
pursuant to which it agreed to deliver to two Ukrainian cifies industrial equipment-
including 219 heavy excavators, 96 crawler cranes, 61 wheel loadets and 115,
concrete pumps. Those Supply Agreements did tiot suggest that D3 was acting as
agent. In retumn for supplyi:ﬁg the equipment, D3 was to be. paid §509 million;
POC/Schiedule 2 [A1/2]. Of this sum, it received prepayments of $474.7 million:
POC/960(2) [A1/2]. And, as is explained above, it has not teturned any of these
prepayments or supplied anything at all.

D3 now says that it entered into an agency agreement with 4 Bchmpnnycal[ed
Hangli International Holdings Ltd on 13.3.14 (“Hangli” and the “Hanghi
Agreement”) [D16/103/25409-25416]. Morcover, the evidence given on behalf
of D3 and its directors is that the Hangli Agreement is “ulid anid binding” (McNeill
2/99.3 [B3/44]). This is, with respect, very difficult to.accept:

a. Haogli? Beyond its name, place of incorporation and the sssertion in the
documents that Hangli “wishés fo carry on [a] sworldwide export. and tngport trading
busiriess” [1D16/103/25410] the Court js left in the datk. Does Hangli, for
instance, have a website, telephone number, offices, warehouses, workforce,
expetience in acquiting excavators/cranes/loaders/pumps (or ‘anythiig
whatsoevet), or the wherewithal to deliver such products to Ukeine? And who
is Hangli’s ultimate beneficial owner?

b. Why was D3 willing to assume petsonal liability on the 13 Rek

Agreements? Those agreements do not begin to hint that D3 was entering into
them as agent: Lewis 2/781 [B1/29]. It was, accordingly, personally liable in the

event thglt Hanglt failed to provide the requisite excavators, cranes, ,[;c‘_j_s__ld“ers and
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pumps. So how might D3 have thought that this was 4 remotely sensible thing

to do? We draw attention in this tegard to:

i. Hangli’s lack of financial (or-any othiet) standing: see above.

ii. 'Theahsence of any secutity in D¥s favour.

i, The fact that D3 dissipated the $474,7million of ptepayments it received
1o third parties on the day of receipt—shouldn’t ‘this have been paid to
Hangli 5o that the necessary indystrial equipment could be bought?'

iv. D3% paltry $20,000 per..quarm;agxead.temunemﬁon;m Indeed, itds cleat

agreements (the “Ag.eney Ag_ttccn;ljpmtsn’). Bemeen -2@14 and\.ﬁﬂiﬁi and
according to theit own: figures, D3 received §27,100, D4 recsived $45,642
and D5 teceived $5,200: McNeill 4/95.9 [B3/50].

they suffer finaricial hardship, 2 capsmed shlp, 1 sttLls:e atya mmﬁacmrmg plant
ot an industrial equipment price spike? If: 50, this is the type of thinga company

accused of involvement in a vast fraud might think it seasible totnention.

1

did D3 do tomake recoveries from Hangli? D3 wa's;-sm:dby the Borrowers

in2014.'% But jt failed to join I—Iar;gli_fto the _prfoc;seding_s andhasseennngiy taken

no steps since to enforce its wide rights of indemnity against i

3) In the absence of aniyanswers to these simple questions; the Bank invites the Court

to treatthe Hangli Agreement (and the other like agreements) with caution.

4) There is 2 futther point in telation to D#s alleped apency agrecment “with
Biimmilton ILtd (“Brimmilton”) [D16/103/25394-25400].  Brimmilton’s

12 Article 5.4 of the Hangli Agreemeit explains that 123 could only remit funds to a third party “acvrding 7o the
_ oritten Lustywetions of Principal” {b16/103/25413). But no suchinstmictions have been disclosed.
12t See Asticle 6.1 of the Hangli Agreement [D16/103 /25413),
@ See Lewls 1/99275-8 [B1/24]; Lewis 2/185 [ref]
W SeeLowis 2/4§:110-1.[B1/29). and Articte. 7 of the Hangli Agreement:. "The Princpal thatl b e oblgation o,
indenmiiify and keap the Agenst barmilss at-all times ... [D16/103 / 25414}, '

145



beneficial owner is, according to KYC documents submitted to the Bank, a Julia
Lykhachova (Lewis 2/9150 [B1/29]). But Ms Lykhachova also acted as 2 ditector
of two of the Borrewers and as the beneficial owner of a Suppliet (Lewis 2 /151~
3 [B1/29]. Such a tangled web points towards D1-D2’s common benzficial

ownership.

282. Itis on the basis.of this prefoundly unsatisfactory evidential foundation that D3-D5 seek to
criticise the: Barik for not telling: the Court that they may have acted as ‘agents (MclNedll
2/93.2:6 [B3/44]). There is nolihing in this point:

1y “The Hrst-criticism made is that there was “Some evidenie”, in the fotm of “Fait Shesti”

to suggest-that the Bank was awate that D3-D5 wete acting as agents when they
entered into the Sup_p_lya Agreements (McNeill 2/919.5-9.7 [B3/ 44]). As to this;

a. Taking the “Fae Shees” for D3 as an example, this document:

iv.

states that “Collyer Limited"is “acting as agent” [D16/103/25420]. Collyer s,
of course, D5 and not D3, something that Mi MecNeill assettsis t?’m“’”“&!y
a wistake” (McNeill 2/99.5 [B3/44]);

depicts Hangh as bu_y_ig g and not selling equiprment _[Dl(i_/“lOE:/ZMlQeeEﬂ]_
and states that Hangliis a “wasi partusr byers [sic] ” of DS[DIG/‘JH5/254'I7]

— but Hangli is said by D3 to be the undisclosed seller unidér the 13

Relevant Supply Agreements entered into by D3;

does not mention Hangﬁ at all under the description “Main partners sekers”.
Insread a BVI and 2 Belizean company are mentioned, with whom it is said

D3 engages in “Yrading and agency activities” [D16/103/25417]; and

gives a diverse range of activities for D3: “Agency activities, trading with
squipmient and other commodities” (said to be its “Main Activity™) and
“Consnlting services, invesiment holding, Trading with shares” (said to be its

“Additional Activity”) [l)16_/ 103/254517], etuphasis supplied.

144



b, Wesuggest that Mr Lewis is right to-conclude that “..., 24 bard 1o see that any forn
conchusion conld bave buen drawn from this docwmient at all.  Rathir; ar sith many uf the
documents the Bavk. has examined ..., the baphagerd and coniradictory way in which
uformation is presemied is indicative. of aw attempt to conceal he ﬁmﬂda'!éﬂt schome that e
Bank alliges by fabriciting. doiintents bo sit o the Bank’s fiks. ” (Lewis 2/193 [B1/29)).

(see Lewis 2_/%95;_103. [B1/29)) 324

@) Teds then said that D3-D%s publicly available acconnts “are comsistony swith thens acling.
as grere agemts”, 'T'rue, but the nature of D3-D5% accoutits was set out at Lewis
1/91118-9, 129130, 137 [B1/24].

3) Lewis 1 also mentions that D3-15 had told Companies House that they carry on

thebusiness of ‘@ ion-tiding company” (D3, [B1/24/ 634 /Y117)), “otber sorvice acttviies
nat clewbere dassified” (D4, [B1/24/637/9131)) and “other business support service
atiittes not elsewhers dlassified” (D5, [B1/24/638/9136]). Significantly, D3:D5 did
not tc]lCompames House that they wete 'ztgf.4:;':1ts.3‘:2""i

) It any eveht, the agency point leads nowhere, As has been conceded, the Bank

will still have good claims against D3-DS evenif they did act as undisclosed agefits,

1

125

@
@
€)

4
()

In particular:

D's Fact Shzet states #liat Brimniilten Led 35 its “aisr partner .. aaller ... " | but does not: eay that jte.
.J:clatluns}up with Brmmilten is one 6f agency [916/103}' 25422]. ' '
Di5’s Fact-Sheet states that its “Main Activity” is not limited to the provision of agency: services byt exterids
1o “Hrsadding 1ith dron ory and other somnmodities” fD1T /103/25424).

D35 Fact Sheet™Mais partners saliers™include Brimimilton (e D4%s alleped principal). '

D5’ Fact Sheetddes not mention its alleged principal, Collard Securities Limited, at-all [D17/103/, 25424]
D5’s Fact Sheet suggests that it did not act as an agent for sellegs at all PD17/103/25427), contrary tots case

~ on this.application.

“This is despite there being a variety of SIC codes that they could have used; For instance: “Agents involosd fir
#he sale of fitels, ores; merals and indistiial chenizals” (SIC code 46120, which would have been pattlculnrly appusite
for D), “dgenss .gbean[md dii 2 1ate of wther artititlar pmdﬂm‘ > (’SIC codc 46180) ot ‘}C{ganf.r wwfym’ in.the safe of
amze{ug"gaﬂ 7 (SIC eade 46190). See:fusther bitfp:/ /re GO c.govuk .
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283.

284,

“I was only doing what I was told” is no defence to inivolvemerit in 4 fraud onan

industrial scale.*®

(IT) The tracing exetcise

The:next set of points taken by D3-D8 coneetns a so-called tracing exercise conducted using
D3-D8’s bank statements: see MeNeill 2/9]10.1 to 10.27 [B3/44]. The main complaint:

* seems to be that the Bank did not tell the Coutt that D3-D8 no longer had the money that

was transferred to them. But that is incorrect:

M

(2)

Lewis 1 said: ‘[T}be Bank has attempied to discover what bappened swith-the funds pasd to
[D3-D8), and hus somé information in that n’gwd asthe. maﬁgy was: pmd fo ,i‘bem in.PrivaiBank
Gpprs aconnts. It o - . G g

significant nuntber of furt

where it wow resides ... "Lewis 1 /1]378/’fn 82 [B1/z4]

After debate with the Bank’s counsel, the Court observed: “.,., the ziers fai the
fave assers wnder their control af the momert does nor-meay it's a waste of tige swing them. ...
And thers will be dirsctors of Erighich comparnes and there are procedures, if you get:a judsmnt

against English corpaiss, for finding ant what's happened to their assels, ” (Transeript/5:21-
23 [A1/17/124)).

The temaining points made by Mt McNeill can be dealt with briefly.

' Mt:Néﬂl .éo'hclll"siﬂil o . : 'Bank’s response

transferred from owe acconnt held with that bank, to conttol the bank in question.

another aceount held wish that bank, and then toa third | & Good arguable case has been
acoont held with that bank ....”7 (McNeill conceded.

2/910.24 [B3/44))

. #is ﬂﬁkkeﬁt t.baz‘ mgyom Jee;éwgta)m.rqbpmprmz‘e . 'ﬂns is not at all unhkely 1f the&
a bank’s funds would do so by arranging thewm Io be pérpetrators of thie fraud own and

126

“No one can ¢scape lability for bis frand by .fqy.ugg T wish 44 m&e i :ka) i.ba! I an mmfmmag fb.r: fmm?‘ on Dehatf of

saméone else sind 1 cr.nok 1o be personally liabke*: |

12002] 1 AC

959 at [23], [40].
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The Bank did not “tandidly diselose” wrhether it |

had condiicted a wider tracing exetcise; *ifit did,

it shogld present the results of that exereise; if it did ot | |

vny b should exchlain. swhy it was wwable to do se, or
chose not to do s0.” (McNeill 2/910.25 [B3/44])

The Bank did pive the relevant

disclosure: see above.'”
In dny évent, the Bank does not bring
4 proptietaty claim and so this

complaint-goes:nowhere.

‘The Bank “Yecided s present the evidence in snib @ | -
way as siyggested 2hat the-manies could ol be-draed any ;
Jurther than [D3-DBP (McNeill 2/§10.26

[B3/44])

The Bank did not “decide” to present
the evidence in 4 misleading fashion.
Proper disclesure was given: see

sheve,

D3-D5 “.. are.a0 mors Genival’ than any of the ather | w

200 compaies Inpolved in the dffibiors strulyre.”
(MeNeill 2/910.27 [B3 /4]

This js not so: see paras 58 to 66

abeve.

(1Y)  Suminary

confused and confusing; (2) D3-D9’s evidence of agency is on analysis suppottive of the
Bank’s case; (3) the'agency point goes nowhere because the Bank still has good daims even
if D3-D5 acted as undisclosed agents; (4) the Bank disclosed that D3-D8 no longer held the
Relevant Funds.and the Court proceeded on this basis; and (5): thete s nothing to the other

siscellaneous complaints_.

iz

In. arder to. assist. the, Coust, . Lewis . 2/0163 . [B1/29] jaovides, fusther : information. as. 1o, the., Bank’s ..
investigaions in this cegard.
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G. CONTINUATION OF THE WFO

286. 'The only remaining poiat is put as follows in D1’s solicitots’ letter of 11.7.18;

o gransed in s Plaz, the vaine -of the WFO showld be

287,

288,

289.

290.

“.oyou will atso bave noted from paragraphs 12 to 18 of Lajferty 3 that Mr Kolomoisky contends that
your client has grossly exaggerated the tlaim against bim and bis. co-deferidants and that, in the wnkkedy
étent that the Bapk pertnades the Conre that the WFO agam.sf bm .r!mﬂid be maintained or a new one
i 5 [G/ 14412910647, -

emphasis supplied]

‘The proposed alternative: maximum sum was provided when I} and D2 served application

notices-simultaneously with their skeleton atguments. Those hotices seck an oider that the
rhaxinmim sum specified in the WFO be reduced from $2.6 billien to $245.5 million
[A1/10.2 and 10.3]. They give a time estimate of 2 houts for their applications and rely-on

Lafferty 2 and Lafferty 3, and in particular Lafferty 3/9104-129. As-we explin above, we:

deprecate:such a substantial eleventh hour change to the scope of the set-aside applications.

smade by D1-D2 over four months ago.

Thelatest applications should be dismissed for the teasons whick follow:

Birst, for the reasons advanced in Section E2, the Bank has a good arguable case fot $1.91

billion plus interést, Indeed, thére is a case that the maximum sum should bé increased to

account for interest that has fallenr due since Deceraber 2017,

Secondly, the patagraphs of Lafferty 3 that are relied upon “Un partiaular” db not withstand

analysis:

M The first point, at Laffecty 3/9106, seems to be that insofar as the monies advanced
under the Relevant Loans have repaid other fraudulent lending then they have not

caused the Bank loss. This is wiong:

a. Asa matter of logic: if £X is lent under an eatly fraudulent’loan and £X is lent
under a later fraudulent loan, the Banlk’s loss after the later fraudulent loan is
L2 if the earlier loan is thea discharged with the later loan monies; and such
discharge is accepted by the Bank, the Banl’s rights against both the priot
borrower and those who procured the prior fraudulent lending (here D1-D2).
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&)

are brought to.an 1cnﬂ;_,":b'ut the Bank has still suffered 1055.-of'£X, which can onljr

be referable ro the latér loan: See fusther Section B2 above.

- see the uncontrovetted evidence of ‘the- Bank’s

b. As a matter of Ukraioian law
Uktainian law expett found at Beketov 5/913-15 [C17/60(D)].

¢ As a matter of fé@irness to the victim of a frand: we fefet, in this tEgal_’ﬂ,; ta the

obsetvations of Lord Steyn, Nourse L] 2and Etherton C at the end of Seetion E2

above.

The next. point is that “Gr de course, shanld this citse promed o a Difence bfiﬁgﬁi‘i [Dl
will say that the Relevant Loaiis were repaid with legitimate lending]” (Lafferty
3/9109). ‘This may be D1’ case in duc course. But as things stand the Court has
the Baalk’s un-contradicted evidence. that the later purported répayivients ‘were
illegitimate: see Lewis 1/14290-323 [B1/24).

The third point concetas a spreadsheer whichis refetred to at Laffecty 3/112 but
not exhibited. It was requested on'22/6.18 and not supplied for a futther week. It
is, frankly, pretty imp enetéable, not least because it cnfﬁainsza goad deal of foreign.
languape {eg “raldo”, “Hedmmwbaset”, "Hlnsecnrepyn 000 etc). Thiat said, the roigh
and teady caleulation—seémingly based on three cufréncy exchange dates'—that
the Relevant Borrowers had outstanding borrowings of ¢. $2 billion as.of 10.9.14
is (subject to point (2) abave) entirely consistent with the Bank’s case. On these
figures, itis suggested that c. §395 million of the Relevant Loans had been tepaid
by Intermediary Loans by 10.9.14. That is again 'CUij,SiSteﬁit with-the Bank’s case.
The remaining points at Lafferty 3/¥§114-119 are again—on the rough Hgures
(and again subject to point (2) above)}—ermitely consistent with the Bank’s case:on
the use of Intermediary Loans, putpotted repayrent via the use of secutity (which
in reality was funded by further Intetmediaty Loans) and the 2016 transformation

scherne.

The next section of Lafferty 3, found at Y§120-129, addresses DVs “lfermtive”
case. This also depends on the point that discharge of a prior ftaudulent Joan by

"This is:4. mose significant point than it might first appeat: the. Hryvnia,devalued fom.c. & o the §.08 1.4.13,
t6-¢. 1310 the § on'10.9.14 and thed to c. 26 to the § on 30.3.16. .

151



a later fraudulent loan means that the Bank has suffeted no Joss. That is wrong—

‘indeed would be a fraudster’s charter—as we explain above, Furthermote:

a. Even on D1’s-analysis, the point only works if D1 accepts that the Relevant

Loeans together with loans to 150 other borrowers—all g_mn‘tejd whilst he afid D2

‘wete in control of the Bank—swere fraudulent (why else would loans be

advanced to what D1 desctibes as "worthless borrowers™?). But theteis no-evidence

' from D1-D2 accepting as much. To the contrary, D1 “... vigoransty denses a{g:

allagations of frand made against him. " [Lafferty 3/916] [B3/39]

. 'Ihe--point seems fo be made that Relevant Loans wete discharged using monies

ahove, the Relevant Loans wete in fact repaid using Intermediaty Loans: In any

event, this. point is not properly particularised, so it is impossible to refute thig
point in detail.

e Though'a point of detail, D1 seeks to reduce the Bank’s loss by $40.4 million to

aceount-for “Yrunsaction costs, currency exchange costs and minor diserpancies”, Thatis a

bit #ich: these wete incurred becanse of D1-D2% fraudulent mofiey ¢irculation.

scherne, which :oﬁﬁnelﬁy"involvad making scores of payments between scores of

companies on the same day.

291, Thirdly, D1-D2 ran a somewbat similar poiat in the Tatneft proceedings. There they said:

292.

if 'we had not concocted the pleaded scheme, we would have found some other way to
‘commit the fraud, so there is no loss. We refer once again to the obsetvations of the Coutt
of Appeal in Tatueft thatare cited above. See also [62], where the Court of Appeal obseryed
that “Caxsation is essentialfy.a factual matter and it requires a slear case Jorit fo be deterniiried summarily”.
Ditto here: if D1-D2 really want to say that the fraud the Bank complains of caused no loss
because the loss had already been sustained pursuant to a priot fraud, they can sell the Court

that in the course of theit-defence.

Fourthly, return dates should not become mini-trials. .4 forfiori, they should not become
mini-trials of the highly complex money circulation schemes. The point is amply
demonsttated by the fact that D1 cannot make up his mind as to the maximum 1oss that the

Bank might have suffered. Compare:
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Lafferty 2/9103: “.. ar itr highess, the Bank’s. claim conld: be-for a. maximum of USE366

raillion™.

Tiafferty 3/129: .. USD245,530,884 was paid tharaugh-the Cotporate Dafindants and
therefors this manst bethe macimumn et loss siffered by-the Bank.”

293. Tt is.also shown by the various ifnaccufacies and qualifications coritained in; dnd orlssions

frorm, D1’ own evidence:

@

€)

@

)

©)

The rationale for the “Scheme”,

LaffertyS/ tn 4 “Tn Lqﬁ‘ﬂy 2, Ubad caleulated 13t s at USD 366w . As excplained-in
Anuexe D there weere a small nxmber of onsissions in Schedule 3B which induce this ervar; but
the trwe sum 4 TISD 327 m — as reflected in an updated versiini of Schedles 34 snd 3B
[B3/39/1226].

As we explainin Section B3 (para 112(3)) above, the contention in Laffetty 3 that

“mongy passes Hhrongh w seviss of near-cmpty bank accounis;, alf on the sami duy, and bas ni
passibls alirnative sonrés” (§49(a)) 1s gainsaid by the very example he gives a few
paragraphs later.

Lafferty 2/$31: “.. Tnshe time qvailable, it has not been passible o produce such a diagranr
Jor every felevant transaction”

Lafferty 2/947.1: “Given the complesiaty of this dowble-connsing, and in parsonar fhas the
relevant payment chiains whith demonstrate ¢ conld be Yens or even bundreds of transactions g,
#t-has not been possible in ¥he Hnre available comprebensively to identify all the dopble-connting,

or prodnee a fully-worked excarple.

Lafferty 2/980: “... i the time available, it is aceepted that there are still sone imperfections
in'the Spreadsheess. It is therefore éntirely possible that the discrepanicies can in fuct be explained
with suffecient fime to conduct the velevant acconnting exercise, which has rimply not been possible

yet
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294, 5o even an Dl's case, this is not a point that the court is in a position definitively to
determine without further time being devoted to the exercise. It should therefote be left to
ttial and, in the meantime, the just and convenient approach is for the court to maintain the

WEQ at its cutrent level.

295, Fifthly, when abandoning their client’s challenge to good arguable case, D1’ solicitors
cxplained that D1 accepted: that the evidence before the Court “passes she (very. fow) threshold
reguired to e.rtabfixf; gaod wgﬂaﬁ:-le. case”. ‘This is, presumably, a reference to Muséll | in Ninemia
Maritime v Trave [1983] 2 Lloyd's Rep 600, 605: a good arguable case is one that is “re
than barely capabli of serions argument, and yet not one which the judge belisves fo hase a better than fify
per vent chance of swicess”™. For the reasons already given, the Bank’s case on loss comfortably

surmounts.this threshold.
296. The WFQ should, accordingly, be maintained at the level of $2.6 billion.

Stephen Smith QC
Christopher Lloyd.

Esskine Chamibers
20 July 2018
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SCHEDULE 1; Glossary of terms

DEFINED TERM

DEFINITION

Agency Agreements

Putported agency agreements between () D3 and Hangli Intetnational
Holdings Ltd (i) D# and Brimmilton Ltd and (iif) D5 and Collard Securjties
Limited.

Bank

|The Clalmant and Respondent, |

BOK

‘The customer service business department of the. Bank, from which the
| Relevant Loans.appear to have originated. Headed by Ms Gutieva, a ttusted
confidant of D1 (Lewis 1/§59-60)

Borrowers

46 Ukraxmancompamcs who wete advanced loans by the Bank which wete

used to make payments to the Suppliess.

D1 Defamation Claim

A defimation dalm filed by D1 on 1.11:17 to protect his “hononr, dignity wud |
| repuitation’ by seeking the retraction of variousallepedly defamatory statements
| -published by an online magazine on 6.10.17 and 24.10.17.

D35
Claims

Defamafios | _. At :
‘D3-D5 Defatnation Clairs ate ideniticdl to the defamation claitns previcusly
fled by D3-D5.0n 27,10.17.

Defasation claitns brought by D3-15 within the D1 Defamation Claim. The

Fraudulent
_ Claims

Loan

“The 30 claits issued in the Banl’s name between 22.31.17 and 13.12.17 |

against the majority of the New Borrowers, which-were not authorised by the:

Bank and which bote the forped signature of 2 member of the Bank's legal

depattment.

GPO

| "The Uleainian General Drosecator's OFfce.

GPO Claims

‘Prbeeediﬁgs instituted against five of the New Borrowers by the GPO in
December 2017

Gutieva Spreadsheet

A spreadsheet found on: the deleted hatd drive of Ms. Gurieva, the head of the

- BOK lending departrnent, which lists all of the 46 Borrowers and the
paymenits made to- the Defendant Suppliers: (Tewis 1/9228-231)

Hangli Agfeement

The Agency Agreement between D3 and Hangh Laternational Holdings Ttd
dated 13.3.14

HL

Hopan Lovells International LLP, the Bank's solicitots.

12 Charts

Chatts 'da:?icﬁqg. the use of relevant drawdowns under the Relevant Loans (ie-
how they were used to make the Unteturtied Prﬁpaymént_s) and the purported
(but Hllegitimite) repayment of those funds. Lewis 3/1955 and 69)

155




The International Monetary Fund,

Intermediary Loans

Funds drawn-down under loans issued to either-the same Botrowess o to
other botrowers of the Bank prior to. the implementadon of the
Transformation Plan, which wete purportedly ised to tepay certain of the
Relevant Loans. (Lewis 1/9307) “

Kiev Injunction

An injunction obtained on 15.12.17 by D1 in the Solomyansky District Coutt
of Kiev putportedly prohibiting the Bank and its advisess, including HI, from
(inter aliz) 'bringing, or a_cti,'qg_ for the Bank in, procecdings ﬁgaihst LA
anywhere in the world.

Loan  File
Agreements

Supply-

Altetnative versions of the Supply Agreements found on the Bank’s loan files,
which required delivery of gaods prior to payment, and which appear to have
been used by the Bank to try to make the secutity in support of the Relevant
Loans appear more substantial than it was. (Lewis 1/%253) '

| Luchaninov Etmail

that directars of 24 of the Bo:::owers be remov to dlsgmse the Eact that such
cotnpanies ate felated te D1 and D2:(Lewis 1 /Wlﬂ?—114) The Luchaninoy
email is at [D1/68/1990-1999]

Misapproptiation

The fraudulent scheme by which the Ds misapproprated US$1.91 bilion
frotn the Bank.

National Bank of Ukraine.

New Borrowers

The 36 companies who received ¢ USES billion from the Bank between
20.10.16 and 16.11.16, which funds wete used in purported tepaymest of
loans outstanding to 193 companies as at the date of implementation. of the
Transformation Plan (including 42 of the Botrowers). (Liewis 1/4293-297)

New
Procesdings

Borrowers

¢. 440 claims brought by the New Bottowets aga_mst the Baak in the Ukrainian
Courts (excluding the GPO Claims -and Fraudulént Loaa Claims) (Lewis
1/%446(d) to (f)

Odessa Injunction

An injunction in like terms to the Kiev Injunction granted by the Kyivskiy
District Court of Odessa on 4.1.18. '

Relevant Loans TLoans advanced to the Borrowérs drawdowns under wiich were used to
thiake Untetusned Prepayme.nts to the Défendant: Supphers under the Supply
Apreements. (Lewis 1/492-100)

Relevant Supply | The 54 Supply Agtreements between the Borrowers atd 3-8 by which the

Agreement Unteturned Prepayments wete made.

Suppliets The 35 cotnpanies (including D3-8) that received payments from the

Botrowers under the Supply Agreements. All of the Suppliers except D3-D8
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tetutned these payments to the Botrowers in ﬁﬂlfollcmngnomdehvery of
goods uinder the Supply Agreements. (Lewis1/192-100)

Supply Agteements

The agreements (including the Relevant Supply Agrectments) entered into
beérween the Borrowers and Suppliers pursnant to which the Borrowers
contracted to acquire and the Suppliets contracted to provide large quantities

| of commodities and industtial equipment.

Surety Agreerents Agreements berween the New Bottowets and the Baok pursuant tarwhich ﬁle

i New Bottowets agteed torrepay ‘the amounts Dutsmndmg undet ceftain loin
apreements with 193 bomrowers (inchiding 43 of the Bortowiis).
(Lewis1/9301)

Unreturned Prepayments made by the Borrowers to 3-8 that wetenot returned, totalling

Prepayments approximately 195§191 billion.

Uksainian Injunctions

The Kicy Injonciion and the Odessa Injunction.

[WFG

A fréezing otder grantsd without notice by Mt Justice Nugee 6n 19.12.17 and
continped on an intetim basis by Me Justice Roth o 15.1.18:
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